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FSC comments on th&4 Septembef014(as amended 9 October 2014) ASI&ft fee and
cost disclosure Class Order

We thank ASIC for proviy FSC with the opportunity comment on the24 September 201draft

Of I &a 2 KIRsS Nided,indrarked up W ASIC on 9 October 2014Ve also refer to our 26
August 2014 submission in relationda earliertargeted consultation draft of the Class Ordgmany

of our comments in our 26 August 2014 submission apply equatlyet@4 September 2014 draft of
the Class Order. Thi22 October submission should be read along with our 26 August 2014
submissior(for brevity we have not repeated all our comments in our 26 August 2014 submission)

Our submission is in five sections:

In Section 1we provide General@nments on the Class OrdefnSection 2we set out some (but not

all) issues with the fee regulations whithe Class Order does not address but which should be
considered perhaps as part of @reasury lecolistic review of the fee regulations we commend. In
Sction3weNBaLlR2yR (2 a2vYS 27 | { L/ @ SK[W0LISGEIT ARG, Q {yLy dgf &l |
2014 Proposed Class Order: Schedule 10 technical amendm&aisiion 4sets out a sample of cast

if ASIC continues to insist dexisting and otherPDSs complying with the Class Orgehich has not

yet been finalisedby 1 July 2015 FSC previously submitted to ASIC the need for a reasonable
transition period. In our view a 1 July 2015 start daeunreasonablegiven thecost impact on
industry of out of cycle PDS rolls amounts to millions of doll&SIQ &  LINRirmé2abléSiRposes
unnecessary costs on industry which cannot be supported by any countervailing benefit/policy
rationale. Sedion 5 sets outour suggested approach instead of proceeding wiik Class Order
(other than some of the simple aspects of the Class Order which we sipport
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Section 1- General @mments on Class Ordexpproach

1. FSC supports effective and clear fee disclosWile we welcome ASIC seeking to respond to
industry comments and clarify aspects of the fee regulati@ueh as concerns about double
counting, and taemoveNBS F SNBy O0Sa (2 dayS3I202BNBEYyEAKESSOHt BRN
relevantin the Consumer Advisory Warnthe FSC considers that tiee regulationsshould
be reviewed by Treasurfconsulting with ASIC, industry and other stakeholdef®r the
D2@SNYYSyidQa NBaLRy a@uiryhas béek BsuelA vy yOALf {2adSy

2. We consider a holistic review of the fee regulations is require@ther than correcting
anomalies in theConsumer Advice Warningemoving double countingn the ICR for
superannuationproducts and our comments on switchinggds FSC disagreevith the fee
regulation provisions beingmendedby ASIC (via a Class Order) as opposed to by the
Executive (via regulationsyVe do not support the Class Order optias the means of refining
the fee regulationgother than correcting thesimple matters abovein recognition of the
exigencies of other Government priorities).

3. Our consultation with our members on the Class Order evidences that the complexity of the
fee regime is not easily dealt with via written submissions on a draft Class Order. Our
members seek an industry wide Routadble, to which industry at large is iited, along with
other interested groups. The Rouable shouldideally be chaired by Treasury, with ASIC,
industry and other stakeholders in attendancé. KS NA &1 6AGK dzaAy3a | [ |
of the issues with the fee regulations is thahatly afterwards,other amendments may be
required under the Financial System Inquiry reformis,addressfurther changes tahe fee
regulationsg this would then result in industry being required to implement multiple sets of
changes of fee regulations.

4. Ly 20KSNJ NBaLlSOda 6adzOK Fa GKS /flFaa hNRSNJ
@ S K Aabd i dules regarding buy/sell spreads of derivativasr members found th€lass
Ordercomplex ambiguousand confusing.

5. The princi@l reasondor difficulties with the Class Order include

@) The knowledge criterion (admittedly in the curremigulationsfor superannuation but
not managed investmenjss problematic as it will not achieve the objectoé:

i. reporting of costs of underlying structurégcause the trustee will often not
be in possession of such information; or

ii. consistent reporting because trustees will not have uniform knowledge of
underlying expenses of externally managed funds. This is potentially
confusing to investors as a substial component of underlying expenses may
be disclosed in one produdivhere there is knowledge)but not another
where there is imperfecknowledge or ncknowledge.
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(b) The ASIC proposal to require trustees who do not have actual knowdeayeho also
ought not reasonably know the underlying fees and costs, to pron@eethelessa
areasonable estimateof underlying fees and costss highlyuncertain. For the Class
hNRSNJ G2 NXBIj dza NB | of undeBying 2ef lamdfcSstwhera theh Y I (0 S ¢
trustee does noteven have knowledgenor ought reasonablyto have knowledge
creates uncertainty.

'L NG FNRY (GKS dzy OSNIFAyGe 2F FLIWX &Ay3a | &
not have the knowledge and ought not reasonably know the fees/costs of underlying
vehiclestK S aNBFaz2ylrofS SadAYlFraSé | aLlSO00 66KAOF
applies where the trustee has no knowledge and ought not reasonably have
knowledge)may not be consistent witlsection 1018(2)(a)of the Corporations Act

which limits information required in a PDS to thetent the information is actually

known to the resposible person We observe that the regulations also refer to
G2dzaKyizdi2 4AKAOK Aa yiedin sedid 1GLBCRRaVhis MY

certain cases the fee regulations default tstimmates €.g.clause 209(b)(iii) Schedule

10), the use ofthe A NB I &2 Yy | 0 f &ped® &f the Class édéwhere the

trustee simply does not have the requisite knowledge and also ought not reasonably

to have knowledge) raises issues relating to the breadth ¢fL / Q& / £ a&d hNRS
YR ¢ KSGKSNJI 2sMrge? flower éxterdd€so faf dslto permit ASIC to

require by Class Order that a trustee provide a reasonable estimate of fees/costs that

it does not know or ought not reasonably know, giveection 1013C(2)(a9f the

Corporations Aclimits the PDS conténrequirement to the actual knowledge of

certain persons.SeeAppendix 1for more information in relation to whether or not

the Class Ordeas it relates to the requirement to provida reasonable estimate

where the trustee does not have knowledge of thederlying fees/costs (nor ought to

reasonably know thenthay be ionsistent with the Act.

(© There are practical impediments on judgements to be made on assessing reasonable
estimates (where the trustee has no knowledge and ought not reasoniaibyv
underlying fees and costs).

6. The proposed Class Orderakeslj dzA 6 S Fdzy RF YSy G4l t OKIFy3Sa G2
O2aan@E YyiNRPRdzOSa | ySg O2yOSLIi 2F aAYyGiSNLRASR
Choice Super and Managed Investment Product®hese are more than jusitechnical
amendments.

7. The Class Order imposes new obligations on trust@elsresponsible entitiesupeannuation
and managed investmesjt to know or reasonably estimate any amount that directly or
indirectly reduces the returon a product, including through all interposed vehic{aad in
NBfFaA2y G2 aNBlrazylote SadAaYHisés S80Sy B6KSN
reasonably know thenderlying costs of externally managed vehigles
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8. The Class Order requires that whea trustee does not know the underlying fees and costs
and also does not have reasonable means to know the underlying fees andiestannot
be said to reasonably ought to know such fees and costs), that nonetheless the trustee must
still provide afigure for the underlyingfees and costs. This requirementirsour view
particularly difficult and problematic for trusted@svesting viaexternal parties/external fund
YIylF3aSNAE® ' { L/ NXBI dzA NBa A 6fadigizé which byl€fihitos I & NS
the trustee does not know and does not have the reasonable means to know. Such a test will
not aid consistency and comparability as it is not clear how in such case a trustee is to
estimate reasonably.

9. ASIC asks whether there are any unapttéd consequences from the amendmentSome
are covered in this submission, and others may enherge as funds/trusts work through the
practical implicaton® ¥ ! { L/ Q& 02 Y I0heSimplicatibrl ndast be HhisRridUsJ
documented arrangements angariousIT and management informatiorystens may need to
60S F'YSYRSR G2 OFLGdz2NBE F yR &dzo a Sds defingdiahd®  NB LJ2 |
expandedby ASIC in the Class OrdeiExgansionsncluding treating derivative transaction
costs (buysell sprad) as an indirect cost, and requiring reasonable estimates of underlying
fees/costs when the trustee does not actually know them nor ought reasonably know them.)

Derivatives

10. It is not clear why the bugell spread for ovethe-counter (OTCdlerivatives should be treated
as indirect costs rather than transactional and operational costs, in direct contradiction to the
RSTAYAGAZ2Y 2F GQiGNIyalrOliAz2yl f FYR 2LISNIGAZ2YI f

Corporations Regulations 2001 (Cth). Ndr i A G Of SI NJ g KI (Q 2N a4dikal daii /6
treatment of the transaction costi.e. the in-built buy-sell spread)of a derivative changes

depending on whether the derivative is used for investment or hedging purpqQste

implication being thatuy-sell spreads omedge derivativesire transaction costgwhich we

agree with) but buy-sell spreads foall other types of OTC derivativa® not to be treated as

transaction costbut instead to be deemed to be an indirect cost (which we disagrd®) wit

11. A buysell spread for an OTC derivative reflects the cost of entering into the transaction and is
built into the price of the derivative (regardless of whether or not the derivative is used for
investment or hedging purposes); it is not a fee chargedaddition to the cost of the
transaction Inany event itwould be extremely difficult, if not impossible, for a trustee or
responsible entity to extract and ascertain the basll spread of an OTC derivative in order to
disclose it.

12. Derivatives are sed for investment exposure purposes, for hedging and for other investment
purposes. For example, equitising cash is a common use of derivatives for share Wado
notagreethatabupa St f &ALINBFIR 2F | RSNAODI GA@Sncliada |y Ay
the spreads on derivatives as an indirect cost is not appropriate.
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13. The Class Order applies the concept of a buy/sell spread to all types of derivetiviesded
on a financial market (that is, to over the counter derivative8)buy/sell spread is essentially
the difference between the buy price and the sell price of an asset.

14, The application ofa requirement to include in indirect costs the buy/sell spreadwadr-the-
counterderivatives is problematic at best. By diion, there is not necessarily a market to
trade overthe-counter derivatives. Accordingly, it is extremely difficat, the time of
entering into (i.ed 0 dz& A y 3 étlie-cdunyfer e &ide) to value the derivative at the time
of a hypothetical salef the derivative in the future

15. FSC would be concerned with any practice where the primary or sole purpose of the use of a
derivative is not for the purpose of obtaining investment exposure, or hedging or risk
management or other investment related pwges, buisinstead usedor the primary or sole
purpose of seeking to achieve the result that a fee which would otherwise need to be
disclosed under the fee regime (but for the use of the derivative) would not need to be
disclosed. Such practice wouldige serious questions in relation to trustee and licensee
duties. FSC is not aware of a market practice of using derivatives not for an investment
related purpose but merely so as to manufacture a certain fee resaiich a practice, if it
existed, woull be seriously concerning. However, if ASIC has evidence of derivatives being
used not for the purpose of obtaining investment exposure, for hedging or for other
investment management purposes, but instead for the-gogninant objective of avoiding the
dda Of 2adz2NB 2F +y 20KSNBAaS RAaOtz2alrofS ¥SS:

0K

16. ! { L/ Q& LINR Libayisdl spiead os dedvatide®rS G KSRISRE LI2AAGAZY

address the practice which should be addresbgdASIQthat is use of derivatives for the
primary purpose of avoidinfige disclosureif ASIC is genuinely of the view that such practice is
occurring. Derivatives which are perfectly legitimate investment practices include equitizing
cash and managing durati of fixed interest fundsand use of return swaps which give
exposure to an underlying pool of assetg KA OK | NB Y The buyskISspréas i ¢ @

adzOK RSNAGlI GA@PSa aK2dzZ R 0SS GNBFIGSR a | 0Ny

meansof achieving market exposure or an investment objective.

17. If ASIC is genuinely concerned that issuers are entering derivatives for the purpose of avoiding
fee disclosure (rather than for an investment management related purpoge),it S R 2 F
test inclause 101A in relation to the bisell spread of derivatives, ASIC should adopt ar anti
avoidance test An antiavoidance test is a more targeted test directed at the mischief ASIC is

1 { L

O2YOSNYSR [02dzi o0KARAY3I FTSSa tBalblunRisiiment (A JSa

which treats alltransaction costgi.e. buysell spreads) of OTC derivatives which cannot be
described as hedgeas instead to be treated as an indirect casthis approachdirectly
contradicts the current definition dfansactional and operational costs in Schedule 10
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Anti-avoidance test derivatives not used for investment management purposes

18. We support ASIC tackling the mischief sought to be addressed (the use of derivatives not for
investment purposes but fohe primary purpose of achieving an ICR fee result). ASIC should
amend its current test (in the Class Order) to address the mischief, by instead providing in the
Class Order thatvhere OTCderivativesare used for thepre-dominant or sole purposef
avoiding disclosure of indirect costs, then the bssil spread of the derivative should be
included in indirect costsThis wouldaccommodate! { L/ Q&4 O2y OSNY 6KAOK A
legitimate use of derivatives for investment purposes (whether for investmepbsxe,
durationmanagement or hedging purposes) with the use of derivativefor the objective of
avoiding fee disclosure WS & KIF NS ! {L/ Qa O2yOSNYy AT RSNAOJI
investment management purposes.

Transition period

19. If ASICproceeds with the Class Order, a reasonable transition period should apply. In our 26
August 2014 submissiam the targeted consultation of an earlier draft of the Class QrE&C
noted that a reasonable transition period should apply and that any clasigeuld only apply
to PDSs issued on or after a certain date. ASIC has not agreed. If ASIC proceeds with its
decision in relation to requiring all PDSs to be updated for the Class Order by 30 June 2015,
this will result in unscheduled product rolls whichsts industry millions of dollass ASIC
would be aware Somecostdata is set out later in this submissioff.o avoid this additional
cost burdenimposed on industryonly asuperannuation PDS issued on or after 1 July 2015
a managed investmentPDSissued on or after 1 July 201$hould be subject to the
amendments outlined ira finalisedClass Orde These requested start dates are on the
assumption the Class Order route proceeds and is finalised shortly. If ASIC adopted a
transition which applieso PDSs issueoh or afterthese dates, ASIC would be contributing to
0 KS D2 @S NMS gducidn inki&ires (with no apparent consumer detriment in
doing so).

20. As noted elsewhere in this submission, as a general principle we do not cotisitiehanges
to the fee disclosure regulations should be made AfyiCClass Ordeas we consider this
should be a matter for regulatiorsnd consultation by Treasury/Government in accordance
with Treasury/Government priorities (we do appreciate that Treasury/Government has other
pressing priorities).However if ASIC proceeds by Class Order with the managed investments
changes, the changehould only apply tananaged investmentBDSs issued on or after 1 July
2016.

21. However, a trustee or responsible entithould be permitted (but not requiredp adopt the
amendments in the Class Order at such earlier date as it detern(iin@SIC proceeds with a
Class Order)
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Magnitude of the changes to managed investments

22. The proposed Class Order is making fundameptdity changego the managed investments
fee disclosure regimeg changes not made by th&uperannuation LegislatiorMySuper
Measure3 AmendmentRegulations2013 (made 28 June 2013) Such changes should be
undertaken via a Treasury led consultatiobhtil such timeas a Treasury led consultation on
the fee regulations may occuve considerthat ASIC shouldot be amendhg by Class Order
the managed investments fee disclosure regifother than the simple changes relating to the
Consumer Advisory Warning and our comments on switching.fé#'s) make the same point
above in relation to thdee regulations as they relat® superannuation, but this applies with
even greater forcdo managed investmentgiven the impact on the managed investments
regime of the ASIC Class Order.

InterposedVehicle

23. The dinterposed vehiclé definition is complexg our working group consisting of very
experienced product and legal professionfaland the definitionboth unclearand confusing
¢ some had differing opinions on the operation of parts of the definition while there were
some parts which our members wevasure what was intended

24, Even if constructive knowledge is appropriate, it is unclear as to the extent to @&hicistee
is requiredto or oughtto 6RNAf f R2¢6y ¢ GKNRdIzZIK |+ OKFAYy 27F d:
vehicles.

25. I { Ldeftai&ion of dinterposed vehicléis unclearfor the following reasons:
€) it is not known what types of entities should be looked through;

(b) given current industry practice is not to provide this type of fee and cost information,
it is not known how a trustee couleasonably obtain the fees and costs information
from a chain of vehicles particularly a chain of unrelated vehicles. In this regard, we
note that information obtained through APRA reporting is limited to related parties
and the first level of an unrefad party, and information obtained through portfolio
holdings is limited to information on assets (and not fees and costs).

26. It is difficult to understand howhe definitionof interposed vehiclés to apply Some examples
of difficulties created by { Ldrafdidg include:

@ Ly 3dzoOfldasS 6006A0S Al Aa y2a OfSINI 6KI
A0KSYS 2F adzOK F 62R&83 GNMzZG 2NJ LI NIy SNEKA

(b) it is unclear the circumstances in which subclause (c)(ii) would apply. Specifically it is
unclear in which circumstances |j dz2 G A y 3 | {6e.bbd®,drusFoNpafdnérahi 3 0
or security or interest in a managed investment scheme wfoitild not reasonably be

Page7 of 26

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



FSC Commen{&2 October2014) on ASIC draft Class Order Sees r SC

regarded as the means by which people holding an inteénette relevant product or
optionwould obtain a financial return or benefjtand

(© ASIC's explanatomypaterial Proposed Class Order: Schedule 10 technical amendments
(24 September 2014joes not provide guidance in regard to the above mattiers
clarifywhat in our view was unclear in the subclays¥i) and subclausg)(ii) drafting
2F GKS RSTAYAGA2Y 2F aAYyUSNLIRaSR OSKAOf S¢

Consistency with other legislation

27. We recommend thain relation to the definition ofndirect coss ASIC leverage the concepts in
the Financial Sector (Collection of Data) Act 286&tion 13(4A) where theLJK NJ a&sBts d
derived fromassets of a registrable superannuation entity is usedsection 10178)1) of the
Corporations Act uses a similar contep assets derived from assets of the entit¥his is a
simpler andclearerterm and is already being applied by the superannuation industry in their
reporting to APRAIf the Class Order proceedsgwonsider that this terminology should be
considered for adoption inthe fee Class Ordefas an alternative to the current complex
drafting of indirect cost¥ for consistency andlarity. (To be clear, our concerns with the
concept ofreasonable estimatevhere the trustee does not have knowledged cannot be
said to ought reasonably have knowledge of underlying fees/expensesid remain
irrespective of the drafting ahdirect costy

28. Further, he indirect costof underlying investments should be disclosed on the basis of what
a retail inestor would payin indirect costsif they had invested directly ithe underlying
investment. This concept is already usedthie new clausel02(2)(h)of Schedule 10n
relation to managed investmentshere the following costs areot captured in managente
costs (for managed investment schemas}Yerms of delineating between management costs
(for managed investment schemes) and (transaction) costs of investing in the underlying
investment

G6KUO O2ata ONBEFGSR G2 + &aLISOAFAO laaSidsz
vehicle, or activity to produce income) that an investor would incur if he or she
AYy@SaiSR RANBOGt& Ay GKS laasSiace

29. That is, the principle should be that, fardirect cost disclosure, the trustee should have
primary regard to what the operator of that underlying investment would disclose to a retalil
investor asindirect costsand therefore what the tustee can then obtain by way &DS or
other regulateddisclosurgof indirect costyby the underlying manager.

Indirect costs- References in Class Order tweasonably estimaté may be beyond theClass
Order/'modification power

30. The proposed claus€01A(1) may be beyond power in its current form and accordimgay
be dread dowrt to exclude references toreasonably ought to knosv(albeit that phrase is
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31.

32.

33.

alsocurrently used in the regulationfor superannuation but not for managed investments
anddmay reasonably estimagdor the reasons canvassed below.

It also follows that under the definition @fndirect costs in existing clause 101 of Schedule 10

of the Corporations Regulations, only indirect costs actually known to the issuer would be
required to be disclosed and not indirect costs which the trusiees not know but may
reasonably ought to know (significantly this element of the definition would not therefore
have application under theurrent law). (Obviously trustees cannot and should not be
wilfully blind as to fees/costs of underlying investme as this would be improper as well as
inconsistent with trustee duties and the obligations of an AFSL holder.)

In essence as section 1013C requires contdrith is inthe actualknowledge of the regulated
person, it is likely that a legislative instrumgstich as a Class Orderandating a reasonable
estimate of indirect costs (where the trustee does moenknow such costsaand ought not
reasonably knoveuch costy may be readlownas set out below

Construction of proposed clause 101A(1)

By operation of section 13(1)(c) of the Legislative Instruments Act, the Proposed Class
Order must be read subject to the Corporations Act as its enabling legislation.

Clause 101Ais likelyt o be 6read downd as foll ows:

101A Indirect costs

(1) The indirect cost of a MySuper product or investment option
offered by a superannuation entity or managed investment product
means any amount that:
(@) atrustee of the entity or responsible entity knowes
reasonablyoughtto know orwhere thisis notthe case,
may-reasonably-estimateyill directly or indirectly reduce

the return on the product or option that is paid from or
reduces the amount or value of:

i. the income of or the property attributable to the
product or option; or

ii. the income of or property attributable to an
interposed vehicle in or through which the property
attributable to the product or option is invested; and

(b) is not charged to a member as a fee; and

(c) is not a feeunder section 29V of the SIS Act.

Appendix 1of this submission sets out more detail in relation to the issue we raise as to

GKSGKSN) 0KS LINRPLR2ASR OfldzaS wmnanm! om0 O6AYyaSNILS

eEOf dZRS NBTFSNBY OS54 ¢itmre thalBistee Bas hookhollediel ok ovighti S
reasonably have knowledge of the underlying fees/codfge would be willing to shareur
external legal adviceeceived from one of our memberas to why the ASIC Class Order
LINE GA&A2Y NBI dANRYE (S &6 N KaSyy | (DK & (BNIza G S &
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the indirect costs and ought not reasonably have such knowledgsgs the issue as to
whether or not that requirement iBeyond! { L Cla@s=aOrder modification powen that it is
directly inconsistat with the actual knowledge PDS content test in section 1013C(2).
(Obviously, a trustee/responsible entity which is wilfully blind as to fees may be acting in
breach of its trustee/RE duties and various obligations of AFSL holders.)

Indirect costsdefinition ¢ other comments

34.

35.

36.

37.

¢ KS LIKmdy r@aSonably estimafe Verd problematic It introduces subjectivity and
uncertainty to the calculation of indirect costWe observe ASIC proposes to apply this where

a trustee does not know the underlying fees/costs and could not reasonably know (i.e. could
not be said to ought reasonably know the underlying fees/costs).

The Class Order doe®ot address a number of thegicy problems with the notion of indirect
cost disclosure on a lodkroughbasis. For example:

(a) There may be significant costs and difficulties associated with a requirement to disclose
indirect costswvhichis not limited in some sensible way (such as looking through related
entities only, similar to APRA reporting standards). This includes where interposed
vehicles(unrelated to the trustee/responsible entitygre unwilling to provide detailed
information on irvestments and costs due to their desire to keep such information

confidential for commercial reasons. WhileK A & Y I & § KSy readnébly 2 dzii a A

oughttoknow2 NJ Y| &8 0S NXI atdsy it i$ rio®nec&saatilyi cYehr that ey
will.

(b) In the context of superannuation funds, ICR disclosure applies to MySuper products
which have beenspedfically designed for less engageadvestors. The ICR is not
necessarily an easy concept to understand nor a common one for a disengaged
member.

While not addressing the uncertainty mentioned in paragrapb4 and 35above, the
substitute definition2 ¥ & A Y R AnNEBuSell(a)dethiElass Orderould be shortenedour
suggested changes are marked up)read simply'indirect costefa—-MySupeproduct—or
inve i ad b uperannuation-entitv-or-of-a-managed-investment-oioasict

The beginning of clause 101A(1) would be more accurate if it TEael indirect cost of a
MySuper product, investmemption offered within a superannuation product other than a
MySuper product, managed investment product or investment option offered within a
managed investment product means any amount thathis accommodates both managed
investment products that have single investment strategy.€i thereby no 'options’) and
those with investment options.
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38. Difficulties2 ¥ ! { L/ Q& RS TA Y Andlude yhceRainty i ARertddh@ What@s2 a ( a
reasonablefor 'reasonably ought to know(admittedly currently in the regulationgnd 'may
reasonablyestimate' and how could this be proven?

Indirect costs definition clause 101A(1)(a)(i¢) clarity

39. Where an interposed vehicle invests in, say listed shagsBHP), the BHP shares wiule
GLINBLISNIIe¢ 2F GKS AYydiSN1LRaSR @SKAOfSd® .I1tQa
reduces the amount or value of the BHP shares and therefore potentially be classified as an
GAYRANBOG Ozatéd LF a2z (KAA g¢rvdiePf te®al dzy ¢ 2 NJ
property of a REIT could be reduced by the maintenance costs attributable to any building it
owns. If that is the case, it would appear those maintenance costs would be included as
& A Yy RA NBudder th@ AS8IQ Gldss Ord&here willbe other examples, but this illustrates
0KS LRAYyG GKFIG GKS g2NRAYy3I LRGSYyGAlffte KFa (K
amount reducing the profit on an asset.

Indirect cost definitiorg cl 101A(1)(3) and (4), derivatives

40. We referASIC to our comments on derivatives in paragraphs 1@ toclusive for more detalil
and reiterate some of our comments on derivatives below.

41. ASIC has proposed that the bsgll spread ofOTCderivatives are indirect costsAs noted
above, it is unlikly to be possible to determine a buy/sell spread for@hCderivative. Even
if it were possiblethe buysell spread is a transaction cost, a cost of investing in the derivative
that is built into the price of the derivativenot an indirect cost. For example, it could hardly
be said that the premium paid by a CDS buyer is nibam@sactioncost (of managing credit
risk). Itis not an indirect cost.

42.  The implications of { L/ Q& LINE LJ2 & isdll spie@ds NIBdjatzesN@therotiuad
hedges) to be treated not as a transaction cost but as a indirectweitisbe significantand
may depend on the accounting treatment and management information that is associated
with each derivative transactiofwhether held directly oin an underlying vehicle)

43. Itisunclear why bus St f ALINBIRA F2NJ Iy o6h¢/ 0 RSNARODIGADS
Oz2ailé¢ sz ¢ KSyand underlthe CiNfFonitidns RiEg8latiomgher transaction costare
excluded.

44. ltisalsonotclears KSy | LINE R dodwhy theitreainied Bf Th& tRadsaction cost of
a derivativeshould changeadepending on whether the derivative is used for investment or
hedging purposes

45, If ASIC is concerned with a particular type of arrangement, it woulcehierkif the provisions
are drafted more specificallyy a different test than ASIC currently proposes. FSC supports a
test (properly drafted) whickcaptures (in indirect costs) the bigell spread ofderivatives
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46.

which are not entered into for investmentamagement purposes but instead are entered into
for the primary or sole purpose of aning fee disclosuréplease refer to our comments in
paragraphs 10 to 18 above)

I { L/ QrathelCkBss Ordes difficult as a matter of principle (treating the bagll spread of
non-hedge derivatives as an indirect cost rather than a transaction cost) and also not
practicable as there ammajor difficulties in obtaining buwgell spread information.

Section2 - Issues not addressed by the proposed Class Order amendments

47.

While we consider that a holistic review of the fee regulations is preferred (rather than
amendments by Class Orderother than certain simple matters addrexs by the Class
Order), if ASIC proceeds with the Class Orldere is an opportunity to extend the Class Order
amendments to address a number of other issues that have arisen as a result of the
Superannuation LegislatiorMySuper Measures) Amendment Regialas 2013 Some of
these issues are symptomatic of the need for a holistic review of the fee reguldteahby
Treasury)across superannuation and managed investmertsame, but by no means atif

the issues with the fee regulations are set out inggaaph ¥ (Other technical errojs

Inconsistency of fee and cost disclosure

48.

49.

50.

51.

In relation to superannuation products, the definition of botinvestment fe€ and
dadministration feé in the SIS Act, to which Schedule 10 now ref@msbroad.

While the issue of double counting has been addressedhe Class Orderthe distinction
between an investment fee or an administration fee, and an indirect cost remains unclear and
a number of providers in the industry have interpreted the definiiomdifferent ways which
has resulted in fees for similar products not being able to be compared on a like for like basis.

For example, if a superannuation product provider offers an externally managed fund to
members and that fund charges a management feehi trust, this fee may be disclosed by
one provider as an investment fee in the PDS fee table, while another provider may disclose
the same management fee as part of the indirect cost réio possibly the other fees and
costs row)in the PDS fee tablef the superannuation product

The other sections of this submission set out concerns in relation to the proposed wording of
the Class Order. Whatever approach is finally adopted by ASIC in relation to this issue, it is
important that ASIC considersetpotential impact of the proposed Class Order on the ability

of superannuation trustees to comply with the SIS fee charging rules in Division 5 of Part 2C of
the SIS Act and the APRA reporting standards irFthancial Sector (Collection of Data) Act
2001.
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Periodic Statement Disclosure

52.

53.

4.

Clause 301 of Schedule 10 requiek S RA a4 Of 2adzNB 2F WLYRANBOG O
periodic statements. For superannuation products this disclosure is problematic and
potentially misleading as, in addition to those amounts caught by the indirect cost definition

and therefore by @finition included this amount may also include other amounts that are not

OKIF NHSR RANBOGfe G2 GKS YSYoSNNa | O00z2dzyid GKI G
fee table. For exampldanvestment and/oradministration fees charged by a trustee and

included in the unit price of the investment option:

1 Will notappear in itemised transactions in the periodic statement; and

1 Will notnecessarily be disclosed as part of the ICR in the PDS as they could appear under
investment and/or administration fees

LY 2NRSNJ (2 NBOUlUATFe GKAA AaadadzsSz Ofl dzaS onmoml
@2dzNJ Ay@SadySyidQ gAGK | GSNXY (GKFd R2Sa yz244 Y
2yfte gA0K GKS WLYRANBOG O2abl aNIikKE2 QNBXAQUAL &S
alylF3SYSyid /2a0aQ ¢2dzZ R adzF¥FAOSo

In addition, clause 301(2)(a) that refersdaa amount that should be inserted for a MySuper

product or an investment option offered by a superannuation entity should be amended to

align to cause 301(2)(b) for a managed investment product as follows:

The amount inserted must include:
(@) For a MySuper product or an investment option offered by a superannuation entity

¢lhtft F¥SSa FyR 0O2ada y20 RSRdzO6SR RANBOIf
reporting period;

Inclusion of transaction costs in ICR for superannuation products

55.

The introduction of the concept afidirect costdor superannuation products now means that
transaction costs othe superannuation fund (where there is no buy/sell spread) and of
underlying investments must be included in ti@R disclosure in the PDY R | indiréct Ay W
/2a0a 2F |, 2dz2N) LYy@SaidyY Sy ih@extany that I5eNS cddsra@ neét G G SY
disdosed under busysell spread, they will include transaction costs associated with member
cash flows as well portfolitrades initiated by the investment manager seeking to maximise
returns. Whik estimated transaction costs as a result of member transastimay be derived

from the buy/sell margin, the estimation of other transaction costs remains problematic as
managed investment schemes are not required to include transaction costs in their ICR as
these are specifically excluded in the definition of mamagnt costs under clause 102(2) of
Schedule 10.
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56. It is not clear whether the intent of th&uperannuation LegislatiorMySuper Measures)
Amendment Regulations 2018as to introduce this inconsistency whereby transaction costs
areincludedin an ICR for siggannuation products (to the extent that they are not otherwise
disclosed in a bugell spead) whereas transaction costs arcludedn the ICR for managed
investment productss A G K G KS | 4a20AFG0SR RA&Of 2adz2NB dzy RSN
in periodic statements To bring this in line with the managed investments fee disclosure
regime,either:

€) a specificsubclause should be introduced under clause 101A&xcludetransactions
costs from indirect costs of a superannuation produmst

(b) the exclusions currently in subclause 102(R&)r managed investmentsghould be
extended to apply to indirect costs of superannuation products.

Other technical errors

57. There is a range of other technical errors that we recamoh ASIC rectify if ASIC proceeds
with the Class Ordeincluding:

(a) Clauses 202 and 200A wSY2 @Ay 3 SI OK NBFSNByOS G2 aAy
paragraph of both preambles for managed investment products;

(b) Clause 209(j) Insert an exclusion so thatformation need not be included about
transactional and operational costs in the Additional Explanation of Fees and Costs to
the extent set out in the fee table;

(© Clause 209(m)Delete the reference to member protection costs given that the
Stronger Superegime repealed these rules;

(d) Clause 209A Clause 8(6A) of Schedule 10D permits the fee definitions to be
AYyO2N1R2 NI SR 68 NBFTSNByOSo® Il OO2NRAy3If &z |
it is recommended that the introductory paragraph be amended &oifyl whether or
not the exact drafting set out in the regulations must be adopted. Note that if ASIC is
of the view that exact drafting is needed, it will need to revise the definition of
switching fees inserted into the list of definitions.

(e) Clause 215Amend the minimum entry balance rule so that the law permits the
SEFYLXS 2F ¥S8Sa FyR Oz2aGa (G2 oS olFlasSR 2y i
the minimum entry balance.

()] Clause 220Amend this clause to permit the statutory fee example toblased on a
large employer MySuper product.

Pagel4 of 26

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



FSC Commen{&2 October2014) on ASIC draft Class Order Sees r SC

(9) Clause 221(1)Amend the fourth paragraph of the consumer advisory warning so that
it reflects the ability of members or employers to negotiate fees, and refers to the
ability to negotiate investment fees and adhistration feesf applicable

Secton3wSalLl2yasSa 2y ! {L/ Qa &aLISOAFAO [/ 2yadz GF (A2

58. Our responses to specific consultation questions should be read witbozoments in Section
1 General Comments on Class Order approaoth Section 2Issuesnot addressed by the
proposed Class Order amendmeal®ve. Many of oucomments in these sections also apply
to the specific consultation questions

Indirect cost, double counting and switching fee

ASIC Question B1Q1: Do you agree with the providioat a trustee may reasonably estimate
indirect costs when these costs are not known? If not, how do you propose that indirect costs of an
investment be disclosed when these costs are not known?

59. We do not agree with a provision that a trustee may reasonably estimate indirect costs when
the trustee does not know those costs. Rather if not known, then they should not require
disclosure (of course we expect trustees to exercise due process and tnstickc as to be
wilfully blind to fees theyptherwisewould know).

60. Views are likely to differ regarding what is reasonabl&hat will detract from
comparability. Circumstances may also impact reasonablendsst example, it might be
reasonable for drustee that was invested through an interposed vehicle for the whole year to
estimate amounts using the annual report, but not reasonable for a trustee who was invested
for part of the year to estimateAgain, this will impact comparability.

61. It is not dear how a trustee could be expected to reasonably estimate an indirect cost if it
does not have any information on which to base such an estimate even if it reasonably ought
to know that such indirect cost exists and has taken reasonable steps to ascrtdi cost.

62. This is distinct from a trustee knowing that an indirect cost exists and has historical data on
which to base an estimate, in which case an estinmaty be able tde disclosed based on
the data even if this estimate will not reflect the actual indirect costs that will be incurred in
the future.

63. Where a trustee does not know the indirect costs aashnotreasonablyought to have such
knowledge then that should be the end of the matter artderefore we do not support a
requirement in such case for a trustee nonetheless to somehow ascriégsanable estimate
of a cost which by definition it does not know nor ought reasonably know.
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ASIC QuestioB1Q2: Does the amended indirect costs d&fim address any instances of double
counting of fees?

64. It is clear from the existing definition of indirect costs that if these costs are not otherwise
charged as a feghen they ought to be included in the indirect cost ratio and hence double
counting should not occur.

65. Thel RRAGA2Y 2F aAa y20G | FSS dzyRSNJ aSelutioh2y H =+
to the interpretation regarding fees for choice prodsic An alternative clearer approach to
avoid any doubt would be to explicitly set out a list of all defined fees thaharincluded in
the definition of indirect costs. Such a list should include:

(@)  Activity fees

(b)  Administration fees
()  Advice fees

(d)  Buysell spread

(e)  Contribution fees
® Establishment fees
(9) Exit fees

(h)  Incidental fees

@ Insurance fees

0) Investment fees

(k)  Switching fees

0] Withdrawal fees

ASIC QuestioB1Q3: Does the definition of switching fee result in instances of double counting of a
fee where aswitch from one product to another within a superannuation entity may be captured by
another fee?

66. Subjectto paragraphs67(a) and (b)and paragraph 6&elow, the revised definition of
switching feecan now be applied consistently across MySuper products and choice products in
a superannuation entity and hence there should be no instances of double courlegse
refer to paragraph ®(c) below regarding an observation relating to switches invglvin
managed investment productsPlease also refer to the table in paragra@®for suggested
alternative definitions ofwitching fee

Switching fee

67. The Class Orderchanges contemplate a much needed differentiation between MySuper
products and superannuation products other than a MySuper product. Howesdrave the
following concerns

(@) t I NFANF LK 6F0 2F (KS W&F hoy apphed 6 M@Stiperd & ¢ A { (
products only, refers to subsection 29V(5) of the SIS Act for the meaning. Subsection
29V(5) of the SIS Act statdsswitching fee is a fee to recover the cost of switching all
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68.

(b)

(€)

or part of a member's interesh a superannuatio entity from one class of beneficial
interest in the entity to anotherHowever, the meaning of the words 'one class of
beneficial interest' in that definition is unclear.

To ensure there is no potential double counting where a switch from one prdduct
another productwithin a superannuation entity may be captured by another fegy(

exit fee), the newparagraph (b) 602 F (GKS RSFAYAGA2%r 27
superannuation products other than a MySuper produstiould be limited to just
switches between investment options within the same superannuation product.
Therefore,paragraph(b) should be changed to redfbr a superannuation product
other than a MySuper produetmeans a feecharged forswitching all ompart of the
member'sinvestmentfrom one investment option within the superannuation product

to another investment option within that product;'or

QX

Paragraphic)2 ¥ G KS RS TA YA Aféry managedinvestinénOgfoliutd F S S ¢

only covers the lessocmmon instance of a managed investment product hgvi
multiple investment optionsin most cases, however, a managed investment product
will comprise a single investment strategy with the more traditional concept of a
'switch' therefore being a transfer oén investment amountfrom one managed
investment product to anothemanaged investment productn this case, a 'switch' is
effectively a redemption from one managed investment scheme and an application
into another managed investment scheme, which infa feature when a series of
funds forms part of a 'produtibffering in a multifund PDSSubject to the minor
amendment underlined within the table in paragraph 68 (which is proposed to
provide additional clarity),he current definition caters more tthe exception rather
than the norm. IsA G ! { L/ Qth avaid/ pbtenfial doibfe counting where a
switch from one managed investment product to another managed investment
product could entail a withdrawal or exit fee for the managed investment product
being switched from and/or an establishment or contribution fee for the managed
investment product being switched into?

Inthecontex2 ¥ a&{ dzZLJISNE ¢KSGKSNI 2NJ y2 ieledant@8theé y A (1A 2y
precise terms of the definition) should depend baw MySuper isstructured (whether as a
stand-aloneMySuper productor as aliscreet MySuper investment optiamthin a combined
MySuper/Choicesuper product. As noted in paragraph 67(c) abgvihe definition of
switching fee for managed investment products only has relevance for the less common case
of investment options being offered withia single managed investment scheme (the more
O2YY2y OF aS o0 SAy 3 sdparatedandgédOrivasmend SchietnésSmfich in
reality is a redemption from one scheme and an application into another scheme). The table
0St2¢ adzYYINAaSa oKSy ¢S O2yaAiARSNI | GagAioK
necessary(for both superannuation and managed investméneand¥ 2 NJ ! { L/ Q& O2y aA|
possible definitios2 ¥ GagA G OKAY3I FSS¢ O0gKSNB | LILX AOFof S0
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Superannuation fund; switching fee definition variations

Product MySuper only Non-MySuper (.e. choice Combined MySuper/Choice
product super) only product superproduct

Investment | MySuper Multiple choice investment | - MySuper investment option

option/s investment option | options - Other {.e.choice) investment
only options

Switching | Not applicable- "for a superannuation produc{ "where a MySuper product is

fee there are no other | other than a MySuper produc| offered as a MySuper investmen

definitions | investment options| - means a fee charged for option within a superannuation

G super in a standalone switching all or part of the product, switching fee means:

fund MySuper product. | member'sinvestmentfrom - a fee to recover the cost of

one investment option within
the superannation product
to another investment option
within that product”

switching all or part of the
member's itterest from the
MySuper investment option to
another investment option within
that product; or
- a fee charged for switching all ¢
part of the member's interest to
the MySuper investment option
from another investment option
within that product"

Managedinvestment productsg switching fee variations

Investment | Managed investment schemes with single Managed investment schemes
option/s investment strategy with multiple investment options
Switching | Notapplicable- although 'switching' is often a "means an amount paid or
fee ‘product’ feature available when a series of manag payable when a product holder
definitions | investment schemes is offered by the issuer in a | transfers all or part of the
¢ managed | multi-fund PDS, a 'switch' in this context is product holder's interest in the
investment | effectively a redemption from one managed managed investment product
products investment scheme andn application into another | from one investment option to
managed investment scheme. If it is ASIC's intent| anotherwithin that product'
to avoid potential double counting.€é.where a
switch in this context could entail a withdrawal or
exit fee for the managed investment scheme bein
switched from and/or arestablisiment or
contribution fee for the managed investment
scheme being switched into), then the switching fe
definition should apply only to managed investmel
schemes with multiple investment options.
69. ¢KS FEGOGSNYI GAGS wagA i OrKtheyCGhass TORI& GhodStesefgrd beh 2 Yy LJ

amended to reflect the subategory definitions we suggest in paragraph 68 above

ASIC Question B1Q4: Are there any unanticipated consequences from these amendments?

70. Below are som@otential unintended consequenceghich havebeen identifiedin the limited

time available to consider the Class Order (which involves complex concepts and drafting)
We also referASICto our other comments throughout this submission which may generate
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unintended consequences (and a laxfkunderstanding or consistency as to the meaning and
application of certain parts of the Class Order)

(@) Interposed vehicle definitotY ¢ KS RSFAYAGAZ2Y 2F Iy aAyidSNL]
in the case ofsub-paragraph(c)(ii) the operation is unclear and may be open to
interpretation.

(b) Section 29QC implication®APRA superannuation reporting form SRF 702.0 requires the
reporting of indirect costs on ok through basisvhere look through basisneans the
reporting of information about th underlying investment in aimvestment vehicle for
the purposes of identifying fees and costs that relate to connected service providers
that are not directly engaged by the RSE licensee, but are engaged by other service
providers and involves looking ritugh cascading entities to the first n@onnected
entity. This definition is at odds with the definition of indirect &t the Class @er
which requires a trustee to look througheyondthe first nhonconnected entity. This
may cause potential issuésom 1 July 2015 in relation to section 29QC of the SIS Act
that requires trustees to disclose the same or equivalent information in a consistent way
to the information reported to APRA.

71. Another unintended consequence of the amenénts in theClass Ordeis that "return” could
be interpreted in a way that means that there is little or inconsistent disclosure of indirect
costs.

72. Periodic statements In addition to our comments elsewhere in relation to periodic
statements,if ASIC proceeds with a Class Order, tthenClass Order shoulik amended to
take the opportunity tocorrect the technical draftingproblems of Part 3 of Schedule 10
Corporations Regulationshich govern fee disclosure in superannuatjperiodic statemats.

73. As it stands, only indirect costs are required to be disclosepenindic statementsvhich
presumes that all other fees are shown elsewhere in the statement. This is not the case
becauseinvestment and administration fees mayt be deducted directly from member
accounts (andherefore shown as a transaction) thus leading t@atential gap in disclosure
(or inconsistency in terminology and disclosure in relation to indirect costs as used in PDSs
versus as used in periodic statemeritg)hanges ee not madeto the Class Order in respect of
periodic statements To address this, the changes proposed in paragr&@end 54 above
shouldbe includedn the Class Ordefthe Class Order proceeds
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Interposed vehicles in managed investment schemes

ASIC Questiol82Q1 Do you agree with the provision that a responsible entity may reasonably
estimate indirect costs when these costs are not known? If not, how do you propose that indirect
costs of an investment be disclosed when these costs are not kffown

74. We do not agree with a provision that a responsible entity may reasonably estimate indirect
costs when the responsible entity does not know those costs. Rather if not known, then they
should not require disclosure (of course we expect responsible entiiexercise due process
and responsible entities must not astich as to bevilfully blind to fees they wouldtherwise
know).

75. 1 {L/Qa OKlIy3aSa (2 GKS FSS NBIA WS patigfilarhNB f | { A 2
significant. The June 2013Superannuation LegislatiorMySuper Measures) Amendment
Regulations 2018id not amend the concept of management costs for managed investment
products. The ASIC Class Order replaces this concépamindirect cost concept as used in
superannuation. Such changes should be the subject of a holistic Treasgrgonsultation
on fee disclosure.

76. Subject to our comments abovd,vould be helpful ifthe definition of an indirect cost of a
MySuper product or an investment option offered by a superannuation entity or an
investment option offered by a managed investment prodwete consistent.

77. The manner of consistency (between the superannuation and managed investments fee
disclosure regimes) would require further consultation and a roundtable which we seek (see
Section 5 of this submission) if ASIC proceeds with the Class Order. Condisteresn
superannuation and managed investmemteuld enable a superannuation entity that offers a
managed investment scheme directly to members to adopt the ICR of the managed
investment scheme knowing that the ICR of the managed investment scheme wilteatit
of the required indirect costs that have been included in management cdats.example,
transaction costs are not included in management costs for managed investments and this
should also be applied to superannuation.

78. Similar to the points raigkin our response to questioB1Q1, it is not clear how a responsible
entity could be expected to reasonably estimate an indirect cost if it does not tieve
information on which to base such an estimate even if it reasonably ought to know that such
indirect costs exist and has taken the reasonable steps to ascertain such costs.

ASIC QuestioB2Q2: Are there any unanticipated consequences from these amendments?

79. ¢KS RSTAYAGAZ2Y 2F |y WAY(dSNLR2sabPRagranB&H)The SQ A a
purpose is not clear and may be misinterpretedThe rest of our submission sets out other
potential unanticipated difficulties or consequences which, in the limited time available to
consider the matter, we have identified.
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Defined fees and switching fees

ASIC QuestioB3Q1: Does the definition of switching fee resultiirstances of double counting of a
fee where a switch from one product to another within a superannuation entity may be captured by
another fee?

80. The revised definition of swahing fee can now be applied consistently across MySuper
products and choice products in a superannuation entity and hence there should be no
instances of double counting.

Consumer advisory warning

ASIC QuestioB4Q1: Do the amended consumer advisory miags more accurately reflect the
appropriate terminology for superannuation and managed investment products, and reduce
confusion for members?

81. The inclusion of a consumer advisory warnt@AWE ©or managed investment products
distinct from superannuation products is helpful, however there remain issues with references
G2 aeé2dzNJ SYLX 28SNE FT2NJ LISNB2YFf &dzLISNI yydz .
negotiations for products where it is not polsls to negotiate all or some of the feesseeour
response tdB4Q2 below.

82. In C { /s@banission dated 26 August 201at ASIC in relation to an earlier draft of the Class
Order, FSC provided ASIC with appropriate solution that overcomes the need for separate
CAW disclosures for superannuation and managed investment products. The current
proposals contain the followinglaws (which we acknowledge are contained in the
regulations)

(@) The word 'account' inthe 2nd paragraph of theCAWis not correct for investors
investing indirectly in a managed investment produegg(via an IDPS). They will have
an investment, but not an accountdithe account in the fund's registry will be held by
the IDPS operatoinvesting on behalf of its indirect investors) in the fund. Therefore,
the more generic term '‘investment' should be used, which is also suitable in a
superannuation product (including MySuper) context.

(b) The fourth paragraph of theCAWis potentially misleding if no fees are actually
negotiable. Issuers should be able to customise this paragraph to include only the types
of fees and costs that are in fact negotiable (and by whom). This should extend to not
including this paragraph at all if no fees are atiiyinegotiable.

83. In the Class Orderwww.moneysmart.com.au' in the last paragraph is enclosed within
((double brackets)) in the proposed managed investment product versgothis intended?

Page?21 of 26

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



FSC Commen{&2 October2014) on ASIC draft Class Order Sees r SC

ASIC QuestioB4Q2: Are there any products which wouldredit from amended terminology (e.g.
0KS NBY2@Ff 2F NBFSNByOSa G2 WwWSYLIX 2&8SNRUK

84.  For personabuperannuationLINE RdzOGa GKS NBFSNBYyOS (2 &, 2 dzNJ !
GAGK &, 2dz (2 GKS SEGSYyd GKIFEG TSS&a INB Foft$S

85. Where either asuperannuation or managed investment product does not offer the ability to
negotiate fees then the paragraph referring to possible fee negotiations should be able to be
removed from the relevant PDS.

86. For a superannuation product where it is possible tgatiate to pay lower fees other than
administration fees, such as investment fees, then these fees should be included in the
relevant paragraph in addition to or replacing the reference to administration fees as
applicable.

87. For a managed investment produshere it is possible to negotiate fee types other than just
contribution fees or management costs, or where it is only possible to negotiate one or other
of contribution fees or management costs, then only the relevant fee types that can be
negotiated slould be included in the relevant paragraph.

Section 4¢ A sample of costs of forcing the industry to roll PDS in 8 montinsJune2015

88. The following high level cost data has been provided by a sample of FSC members if issuers are
required to update POxSor the Class Order by 1 July 2015:

@) FSQVember 1

The potential cost incurred by FSC Member 1 to comply with the Class @rdkr
implement the change to disclosure (including sending noticéo members) is
approximately $2.3 million.

(b) FSC Member 2

For Member 2, a forced replacement by 1 July 2015 of all PDS and related documents
that are potentially impacted by this Class Order would currently involve reissuing out
of-cycle longform PDSs, supplementary PDSs, shorter PDSs and Incorporation by
Reference material.

The incremental abnormal cost Member 2doing so is conservatively estimated to
be at least $1.3 $1.5 million, excluding printing. Printing of relevant documents
would likely take this figure beyond $2 million, without taking into acobu
destruction of stocks of existing documents that would be rendered obsolete.
Regardless of whether this cost is partly or wholly borneMamber 2 and/or on
chargedto members/investors via abnormal expense recoveries, this exemvagant
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89.

90.

91.

cost to inwr to remedy disclosure documents for issues arising solely oniear
regulations

(© FSC Member 3

A high level estimatef the cost to rollPDSdor Member 3 would be in theegion of
$500,000to $1.5 million depending on the complexity of the changes required, but
perhaps $1 million would be a ballpark estimate.

(d) FSC Member 4

Anout of scheduld 5{ NRBff 2F Fff aSYOSNI] nQa LINE Rdz
managed investmentaould exceed .0 million.

(e) FSQVember 5

FSCMember 5 has estimated #t the cost to roll PDSs by 1 J@§15 would be
approximately $1.02 millianThis covers basic design, printing and distribution and
does not take into account consequential costs such as thostedeta excess stock
(if any) which would become obsolete

We think these costslearly justify a reasonable transition such that the Class Or{er
proceeded with)should only applyo superannuation PDSssued on or after 1 July 2048d
to managed investment PD&sued on or after 1 July 201@hese timeframes are on the
basis that the Class Order (if proceeded with) is finalised shortly.

For the record, FSC strongly argued in the targeted consultation of an earlier difadt Gfass
Order, that ASIC not compel PDS rolls by a certain date due to the costs of doihg{sh./ Qa
NE&aLI2yasS Ay LI NI 3INF LK o mPropoBed Clask Orfei Scheéelld 10y | § 2 |
technical amendments & (2KK-AGEYS ag S | O O Stialiale forAsycR dadappkaBc®,d 6  NJ-
our preference is forthe 1 JAQIS5G NI yaA A2y RIGS G2 6S | aKIFNR
documents on issue at that time must comply with amendments outlined in the Class Order.
ASIC note in paragraph 32 that it sigters this provides sufficient time to implement any

required changes. We urge ASIC to not disregard the millions of dollars of costs ASIC would
thereby be imposing on industry (and potentially, consumers, to the extent such costs are
passed on) if ASI@mtinues to insist with a 1 July 2015 hard start date.

It is our view ASIC has provided insufficient policy rationale for requiring industry to update
PDSs by 1 July 2015 for changes made by an ASIC Class Order. FSC has only enquired of 5 FSC
members ofthe cost implications of an ASIC imposed 1 July 2015 hard start date, and the
aggregate costs of those 5 members of PDS rolls may be in the region of $8 million potentially.
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92. Ly !{L/Q& NBOSyid {ily 0S4yiS sesponse To the yCib@ryinichceay
Statement of Expectation, ASi@tes:

GGovernment 6s deregul ation agenda
Reducing red tape and compliance costs

ASIC is aware of the burden unnecessary red tape can impose on business and the
potential impact of this on productivity. To address this, we continue to pursue
initiatives to reduce red tape for individuals and businesses. We have already made
significantrecent progress in reducing the burden of red tape and contributed to the
D2@OSNYYSyGiQa Fyydzt bm o0AftA2Yy NBR (LIS NB

93.  We urge ASIC to reverse its decision to insist drdaly 201%ard startdatd & ! { L/ Qa RSOA
is unnecessarily impoxy an avoidable cost on licensees (which may impact consumers to the
SEGSyiG adzOK O2ada FFNB LI aasSR 2y 2N AyOf dzRSR
RSOA&A2Y Aa Ay 2dz2NJ GASg O2yaradSyidnséninarg ! { L/ Q
the transition of the Class Order should be (assuming the Class Order is finalised shortly) that
it applies to superannuation PDSs issued on or after 1 July 2015 and managed investment PDSs
issued on or after 1 July 2016. However trustees/responsiftiiess should be permitted to
comply with the Class Order earlier if they can and choose to do so.

Section 5 Suggested approach instead of proceeding with the current Class Order

94. We considetthat a logical approach would be to await the outcome of the Financial System
Inquiry prior to adopting further changde the fee disclosure regim@ther than addressing
anomalies inthe Consumer Advisory Warning and double countmguperannuation and in
relation to switching fees

95. If ASIC nonetheless proceeds with a Class Orderwauld welcome an opportunity for a
Roundtableinvolving Treasury, ASIESC Members and other stakeholders to consult on fee
disclosure matters prior to drafting the changes

Please contact Stephen Judge on @299 30224f you have any questions on our comments.

Yours sincerely

5%%0

Stephen Judge
General Counsel

Appendix1¢! { L/ / f1 a4 hNRSNE [S3IAaftlGAGS LyadaNHzySyida ! O Iy
proposed clause 101A
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Appendix 1 i ASIC Class Order, Legislative | nst ruments Act and the freaso
requirement in proposed clause 101A (where a trustee has no knowledge and cannot reasonably
ought to have such knowledge). This Appendix summarises legal advice received by FSC.

1 Overview

This note considers the validity of proposed Class Order: Schedule 10 technical amendments (issued
for public comment on 24 September 2014) (Proposed Class Order).

This note focusses on the proposed clause 101A(1) (as set out in the Proposed Class Order) to be
inserted in Schedule 10 of the Corporations Regulations 2001 (Cth) (Corporations Regulations).

2 Summary
The proposed clause 101A(1) may be beyond power in its current form and accordingly, maybe 6r e ad
downdé to excludhayrekrtasenabsytesti mated for the reason:

3 Applicable corporations law

The Proposed Class Order seeks to amend Schedule 10 of the Corporations Regulations by inserting a
new clause 101A.

Schedule 10 of the Corporations Regulations is made under Division 4C of the Corporations
Regulations and in particular, for present purposes, regulation 7.9.16L. Regulation 7.9.16L is made
under section 1013D(4) (viz regulation 7.9.16L(1)) of the Act, which authorises the making of
regulations which:

€) provide that a provision of section 1013D(1) does not apply in a particular situation;
or
(b) provide that particular information is not required by a provision of section 1013D(1),

either in a particular situation or generally; or

(c) provide a more detailed statement of the information that is required by a provision
of section 1013D(1), either in a particular situation or generally.

Regulation 7.9.16K provides that Division 4C of the Corporations Regulations applies in relation to
product disclosure statements and periodic statements of certain superannuation products.

Accordingly, regulation 7.9.16L (contained in Division 4C) is applicable to the superannuation products
contemplated by regulation 7.9.16K.

Regulation 7.9.16L provides that:
More detailed information about fees and costs

For paragraph 1013D(4)(c) of the [Corporations] Act, a Product Disclosure
Statement must include the details of fees and costs set out in Part 2 of Schedule
10.

Section 1013D of the Corporations Act 2001 (Cth) (Corporations Act) outlines the main content
requirements for product disclosure statements. Section 1013D(1) requires information about the cost
of a product to be included in a product disclosure statement which can include indirect costs.

However, section 1013C(2) of the Corporations Act provides that the content requirements outlined in
section 1013D only need to be included in a product disclosure statement to the extent to which the
i nf or maattualyknowné 6y t he responsible person (emphasis ad:«
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None of the limbs of the regulation in section 1013D(4) would enable the knowledge criterion in section
1013C(2) to be amended.
4 Power to make the Proposed Class Order

The Proposed Class Order is made under section 1020F(1) of the Corporations Act. Under this
provision, ASIC may:

(a) exempt a financial product or a class of financial products from all or specified
provisions of Part 7.9;

(b) exempt a person or class of persons from all or specified provisions of Part 7.9; or

(c) declare that Part 7.9 applies in relation to a person or a financial product, or a class

of persons or financial products, as if specified provisions were omitted, modified or
varied as specified in the declaration.

Such Proposed Class Order takes the form of a legislative instrument.

5 Legislative Instruments Act 2003

Section 13(1)(c) of the Legislative Instruments Act 2003 (Cth) (Legislative Instruments Act) provides

that where O6enabl i ng |-reakdrthd pawei tomakecadegidlatve mstroment,a r ul e
thenéany | egisl ati ve bhemneadandconstmed subject tortlkedmablingdegislation

as in force from time to time, and so as not to exceed the power of the rule-ma k er . 6

Further, section 13(2) of the Legislative Instruments
wo ul dé bstrued as being in excess of therule-ma k er 6s power, it is to be tak:e
instrument to the extent to which it is not in excess

In Comcare v Broadhurst [2011] FCAFC 39, the Full Court of the Federal Court of Australia stated that

section 13(1)(c) of the Legislative Instruments Act operates to inform that manner in which a mistaken

assumption of power (in making a legislative instrument) is to be read and construed. In that case, the

Court o6éread downd the relevant instrument by striking
the rule-maker.

Accordingly, the effect of section 13(1)(c) of the Legislative Instruments Act is that a legislative
instrument wi | | be 6read downd to the extent that it excee
legislation.

The Corporations Act is the enabling legislation of the Proposed Class Order.

Clause 101A(1) of the Proposed Class Order operates to require a product disclosure statement to
include information about the indirect cost of a MySuper product or investment option that a trustee or
responsible entity does not know nor reasonably ought to know (namely a reasonable estimate).

é

Section 1013C(2) of the Corporations Act operates to limit information in the product disclosure
statement to information actually known.

For this reason, clause 101A(1) is beyond the power of therule-ma k er and may be 6éread do
extent it requires a reasonable estimate of a matter (costs/expenses) for which the trustee has no
knowledge and nor ought reasonably have knowledge.
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