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Dear Mr Hansell

Consultation Draft - Life Insurance Code of Practice
We welcome the opportunity to provide comments on the Financial Services
Council’s (FSC’s) Consultation Draft of the Life Insurance Code of Practice
(the Draft Code). The Draft Code proposes to update the inaugural Life
Insurance Code of Practice (the Life Code) which became fully operational
on 1 July 2017. At the launch of the Life Code in 2016, the FSC acknowledged
there was more work to be done towards a second iteration of the Code,
including extending coverage to insurance in superannuation, strengthening
Code enforcement and enhancing protections for consumers with mental
health issues.
We consider this review of the Code is important and timely due to a number
of recent events including the Financial Services Royal Commission, the
Productivity Commission’s review of superannuation (including life insurance
held within superannuation), and the recent PJC review of life insurance,
together with ASIC’s recent reports on the direct sale of life insurance (REP
587) and consumer experience of financial firms’ internal dispute resolution
processes (REP 603). These recent reviews reflect increased community and
regulator concern about firms meeting community standards and

expectations about the quality of financial products and services, and
fairness of treatment. A substantive review of the Code gives the life
insurance industry an opportunity to demonstrate to the community their
commitment to improving industry standards and professionalism, and to
respond to identified concerns.
Please consider ASIC’s feedback in conjunction with our previous
correspondence to the FSC setting out our initial views on areas for
improvement to the Life Code, particularly:
•

our expectations of industry arising from the findings of our review of
the sale of direct life insurance (REP 587) (by letter dated 13 September
2018); and

•

our recommendations arising from our work on insurance fraud
investigation processes; consumer credit insurance; gratuitous
concurrence and Indigenous consumers; and funeral insurance (by
letters dated 6 July 2018 and 3 September 2018).

We also refer to our previous correspondence to the FSC and other code
owners of the Insurance in Superannuation Voluntary Code of Practice (the
Voluntary Code), setting out our feedback on that Code, which has common
elements with the Draft Code.
Ideally, life insurance consumers should be covered by consistent
enforceable codes that apply to life insurers and superannuation trustees. This
is particularly the case as most consumers hold their life insurance within
superannuation. ASIC is also of the view that a code for trustees should have
broad coverage across the superannuation industry, with appropriate
monitoring and enforcement mechanisms. Over time, it may be desirable to
develop a single Code that covers both insurers and trustees. However, given
the relative immaturity of an industry code for superannuation trustees and
that consumers primarily interact with trustees when it comes to insurance in
superannuation, we think it is desirable to initially focus on developing
appropriate standards for an industry Code solely for superannuation trustees.
General comments on the Draft Code and its development
The inaugural Life Code has been in operation for 18 months and, in that time,
we have begun to see improvements in industry practices. Some of these
improvements were noted in ASIC Report 587 on the sale of direct life
insurance. ASIC commends the FSC for seeking to further enhance the
consumer protections in the Life Code.
However, we recommend that such enhancements are introduced after a
thorough, wide and transparent consultation process. In this regard, we are
concerned about the extremely short timeframes and minimal promotion of
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the public phase of consultation on the Draft Code. We suggest that once
the FSC has properly considered all written and verbal submissions to the Draft
Code, and the final report of the Financial Services Royal Commission, that
further, targeted consultation may be appropriate, before finalising the Code.
Our concerns about public consultation on the Code
The public consultation was promoted by the FSC as the ‘New Life Insurance
Code of Practice Launch [italics added]’. The public fora held in Melbourne,
Brisbane and Sydney (which ASIC representatives attended) were effectively
launches of the Draft Code to your members, who represented the
overwhelming majority of attendees. The naming the fora as a launch of the
Code, as well as fairly limited promotion of the events leads to a concern that
the public fora were not promoted in a way to facilitate broad community
input into the Code review.
The series of roundtables held in the week of 10 December 2018, to each one
of which specific groups of stakeholders were invited, were scheduled for one
hour each. This was clearly insufficient time, as each session went over the
allotted time and still only canvassed a few of the issues that attendees were
plainly keen to discuss in more detail. It was also apparent that the
development of the Draft Code would have benefited from a series of these
type of stakeholder roundtables over the course of the year. The short notice
given to stakeholders (exacerbated by the timing in mid-December) meant
that most invitees were unable to attend in person, and the fact that most
people attended via teleconference was another constraint on full
participation and clear communication among participants.
An alternative approach of holding a series of open roundtables each
focussing on a separate issue of relevance to the Code, with a range of
stakeholders invited, may have resulted in effective discussion of the relevant
issue.
In ASIC’s view the FSC has not, to date, engaged in an effective, adequately
planned public consultation process for the next iteration of the Life Code.
We also consider that, to assist with transparency and accountability, where
appropriate consent is provided, submissions to the Code should be
published.
Content of the Draft Code
As you would be aware, there are several recent or pending public reports,
that are directly relevant to the development of the Life Code, including the
final report of the Financial Services Royal Commission, the Productivity
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Commission’s final report on superannuation, the Life CCC’s first compliance
report, as well as important legislation being drafted by Treasury and some
key financial services bills before Parliament (one of these is discussed further
below).
ASIC expects the FSC to allow sufficient time to incorporate enhancements to
the Life Code that align with relevant public report recommendations and
upcoming legislative changes to the extent possible. We make some more
specific remarks in this regard below. While we appreciate the FSC’s desire to
be proactive in response to stakeholder concerns, we think it more important
that the next version of the Life Code takes into account the concerns and
issues raised in these critical reports.
We are pleased to see that the Draft Code has enhanced protections for
consumers across several areas. However, we also expect to find more of the
improvements in the Draft Code that both ASIC and other stakeholders,
including the Life CCC, have already recommended to the FSC over the
course of 2018. ASIC is particularly concerned that the Draft Code does not
sufficiently address many of the areas that ASIC explicitly called on the FSC to
do in REP 587 (see 587.66). We consider that the FSC should conduct a
thorough review of ASIC’s findings and recommendations in REP 587 and
update the Code.
It is also unclear why none of the enhancements suggested by the Life CCC
in its first Annual Report have been incorporated into the Draft Code. In this
regard, we note that the Life CCC wrote to the FSC in June 2018 about these
enhancements. As the inaugural Annual Report of the Life CCC, we consider
it crucial that these recommendations be addressed in the Code review.
In light of these concerns, we believe you should seriously reconsider your
planned start date of 1 July 2019 for the new Life Code, to ensure that you
undertake a sufficiently broad and considered consultation and
development process for the enhanced Life Code.
We also consider that a plain-English rewrite of the Draft Code is required for
both clarity and consistency. As many of the additions to the Draft Code
have been added to the existing Code provisions, a full rewrite of the Code
would greatly assist clarity and navigation and reduce overlap in different
sections (for instance claims handling is dealt with in several different areas
and it would aid understanding to deal with this in one area of the Code).
Some of the language in different parts of the Code needs to be sharpened
to clarify the insurer’s obligation. For example, clause 3.6(c) says insurers will
‘allow’ consumers to ‘choose level premiums’. It is not clear how this improves
consumer outcomes. As a further example, there needs to be a greater
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emphasis on proactive steps that insurers will take to provide information to
consumers, rather than the current onus in numerous provisions on consumers
to ask for information. This is particularly relevant in relation to complaints or
disputes. As ASIC’s REP 603 identified, many consumers surveyed in the
research found it difficult to navigate the complaints process, including
finding firm contact details. This led to dissatisfaction with and reduced
confidence in the process. We recommend that the Draft Code include
provisions to ensure that insurers actively refer consumers to the internal
dispute resolution area, provide prominent and accessible information on
how to make a complaint and the steps and timing of the complaints
process.
Draft Code content – detailed comments
General comments on Chapter 1: Obligations of life insurers
Structure of Chapter 1
Overall, we consider that Chapter 1 is often unclear and would be difficult for
consumers, and potentially insurers, to navigate. This is in part due to separate
sections on specific products (funeral insurance, direct life insurance, CCI)
which are important but could be included in a way that is more logical. In
many cases, particular standards for these products apply more broadly (see,
for example, our comments on funeral insurance below). This would avoid
duplication of some content.
A more effective structure for Chapter 1 may be to state overarching
principles around design/distribution, then go into specifics for particular
products based on those principles. We also suggest that Chapter 1 could be
reduced in length and complexity as there are many provisions that simply restate obligations that are already contained in legislation or in ASIC regulatory
guides. The Code should focus on standards that elaborate on, exceed or
clarify the law (ASIC RG 183.22).
We also consider that throughout the Draft Code the inclusion of more
specific standards, rather than non-binding examples, would help consumers
and insurers understand the specific commitments in the Code.
Recommendations of ASIC’s REP 587
Chapter 1 has not sufficiently addressed many of the areas that ASIC explicitly
called on the FSC to address in REP 587 (see 587.66). We consider that the FSC
should conduct a thorough review of ASIC’s findings and recommendations
in REP 587 to guide its standards, not just for direct life insurance but as they
apply across the life industry more broadly.
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For example, while pressure selling is mentioned in the Draft Code, the
standard at paragraph 4.3 does not go any further than requiring firms to
meet their legal obligation not to coerce consumers. Standards around
training are unclear, only stating that training will be ‘consumer-centric’
without establishing what this means or providing practical examples to guide
members. The approach to the quality assurance standards is similar, with
paragraph 4.4 referring to a quality assurance process, but not establishing
standards or providing examples of effective and ineffective quality
assurance processes, as were provided in REP 587.
We make some further suggestions relevant to the REP 587 recommendations
in other relevant sections of this letter.
Good consumer outcomes
The Draft Code refers to ‘good consumer outcomes’ in several places but this
term is not described or defined. There is an opportunity for the Code to
articulate desired outcomes for consumers (in a non-exhaustive way), not just
standards of subscriber behaviour.
Design and distribution and sales practices
We consider that the aspects of the Draft Code that deal with design and
distribution and sales practices are disjointed and inconsistent in approach.
Chapter 2 deals with these aspects much better and we suggest that you
work towards the same standards as those contained in Chapter 2. For
example, Chapter 2 covers:
•

design having regard to members’ likely insurance needs including
considering the characteristics of membership where those are known
and are relevant;

•

assessment of the appropriateness of benefit design, including types
and levels of insurance cover; and

•

targeting any promotion of products to the segments of membership
for whom the cover is identified as likely to be appropriate, affordable
and of value.

Product Regulation Bill
As the FSC would be aware, the Treasury Laws Amendment (Design and
Distribution Obligations and Product Intervention Power) Bill 2018 (Product
Regulation Bill), is currently before Parliament. There are some gaps between
the proposed Bill and the Draft Code’s approach to the design and
distribution of products.
Although there is expected to be a two-year transition period for complying
with the design and distribution obligations (DDOs) once enacted, we
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encourage industry to consider the implications of failing to adequately
address areas such as product design and distribution in the meantime.
Codes can be a powerful way to give effect to good practice and address
community expectations. There is the opportunity for the Life Code to be a
prompt to the sector to take a consistent approach to the regime that will be
introduced by the Product Regulation Bill.
This should also stand industry in good stead to be ready to comply with the
legislation.
Broadly, the Product Regulation Bill will impose requirements on firms to:
•

define an appropriate target market for the financial products they
design;

•

target distribution to consumers within the target market; and

•

review target markets and approaches to distribution periodically, and
more frequently if problems arise.

The second element (targeting distribution appropriately) is a key element
that is missing from the Draft Code. Section 3.1(a) of the Draft Code requires
that suitable customers for a product be defined, but there is no follow
through to distribution/promotion, beyond simply defining the target market.
We believe it is very important for there to be guidelines about how that
target market concept is used in the sales and promotion process. Section 4,
which deals with sales practices, does not touch on this. Without this link, it is
unclear how defining a target market would improve consumer outcomes.
The section on stand-alone cover for events caused by accident does deal
with appropriate distribution in a limited way: section 3.6A requires that
products should not knowingly be promoted to people not in the target
market. While this is a positive step, we think it should be framed in the positive
(i.e. products should only be promoted to people in the target market). This
would align it with the DDOs and would be more likely to result in better
consumer outcomes. There would be benefit to this type of obligation
applying to all products, not just accident cover.
Retention practices
The Draft Code contains new text under the Key Code Promises referring to
monitoring of both sales and retention practices. However, this is not really
followed through in Chapter 1. Section 6.6A refers to not coercing consumers
to keep their policies but there is a range of unacceptable conduct that falls
short of coercion, which is already an offence under the ASIC Act. We
suggest instead that this be framed more positively; for example, that
subscribers will make it quick, easy and straightforward for consumers to
cancel their policy.
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Remuneration and incentives
We would like to see a separate section that covers remuneration and
incentives across multiple teams, including sales, retention and claims. This
new section would be more detailed and set out expectations around what is
and isn’t acceptable. Examples are set out in ASIC Report 587 with respect to
sales.
Specific questions posed by the FSC related to Chapter 1
Sales
Qn: The Consultation Draft Code introduces additional protections to ensure
that people are not pressured into taking out life insurance they do not want.
Do these go far enough and, if not, what further protections are needed?
We do not consider that the Draft Code goes far enough to provide clarity to
insurers or consumers about what pressure selling is, or what insurers will and
won’t do, to ensure that consumers are sufficiently protected from being
pressured to buy a product they may not want, cannot afford, or that does
not meet their needs. As clearly articulated in REP 587, ASIC considers that
pressure selling can include a range of activities – by defining pressure selling
as ‘techniques to coerce a customer’, the Draft Code may not be going any
further than the legal obligation not to engage in harassment or coercion
under the ASIC Act (s12DJ).
Qn: What further restrictions, if any, should apply to outbound unsolicited
calls?
As stated in ASIC’s REP 587, we intend to restrict outbound sales calls for life
and funeral insurance and are considering what regulatory tools we will use
to implement this reform. We also called on industry to move away from
outbound sales where consumers are unlikely to be expecting a sales call
and are not engaged and able to make an informed decision. Industry could
demonstrate a clear commitment to improve consumer outcomes and
informed decision making by committing to cease outbound sales of life
insurance except where a consumer explicitly requests contact by the insurer
or their representative.
Funeral insurance
Qn: Do the protections in the Draft Code go far enough and, if not, what further
protections are needed?
There are already several funeral insurance products on the market that offer
level premiums only and total premiums capped at the benefit sum. Given the
problems with pre-sale disclosure and consumer understanding of stepped
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premiums we found in our review of direct life insurance, we would prefer to
see level-premium only products.
Regardless of whether stepped or level premiums are offered for funeral - and
other - products, the Code should require insurers to provide clear information
to consumers at the time of sale on how premiums will increase over time,
whether through ‘inflation protection’ increases and/or re-rating increases. For
stepped premiums, there should be a projection (with numbers) of the
potential future cost of the policy as well as of the total cost of the policy if the
consumer reaches certain ages, e.g. 60, 70, 80, 90.
With ‘freemiums’, ASIC would prefer not to see ‘free’ periods at all. If they are
offered, we expect higher standards: an insurer must be able to tell a consumer
exactly what the premium will be after the free period has elapsed; the notice
period should be longer than a minimum of 10 business days; payments after
the free period must be opt-in and if the consumer doesn’t opt-in the product
lapses; and, linked to this, there should be no bank details collected during the
initial call and while the cover is free.
The Draft Code should also address the particular risks to Indigenous consumers
from the sale of funeral insurance. These risks relate to the community
significance of ‘sorry business’ and to cultural features like ‘gratuitous
concurrence’ (see our previous correspondence to you on this topic).
As we have noted above, and in previous correspondence, some of the Draft
Code protections for funeral insurance (and other products) could be moved
into a separate section that applies to all life products. This could include, for
example, the provisions on ‘freemiums’, cooling off period, stepped premiums,
key fact sheets, and target market.
Consumers with a mental health condition
The FSC has asked for feedback on a range of provisions in the Draft Code that
may apply to consumers with a mental health condition. We welcome the
enhancements made to the Draft Code in this regard but also urge the FSC to
carefully consider the feedback provided by mental health experts to further
clarify and strengthen certain provisions, especially in relation to blanket
mental health exclusions.
Moratorium on genetic tests in life insurance
The FSC has asked for feedback on its proposed moratorium on genetic tests.
As with mental health, we urge the FSC to carefully consider the feedback
provided by the experts in this field when finalising the detail of the moratorium.
In particular, we note that the feedback from the genetics community is not
generally in favour of the financial limits proposed, which appear likely to leave
a large proportion of consumers’ cover uncovered by the moratorium.
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General comments on Chapter 2: Obligations of superannuation trustees
We have previously provided feedback about the Insurance in
Superannuation Voluntary Code of Practice (Voluntary Code) and we are still
in the process of considering the Productivity Commission’s final report on
superannuation. Taking this into account, our feedback is largely high level in
nature and focuses on strategic issues in terms of the positioning of the Draft
Code and steps that are likely to help its long-term success.
Previous feedback
We take this opportunity to reiterate some of our concerns expressed to the
Insurance in Superannuation Working Group (ISWG) about the definition of
Automatic Insurance Members (AIM) in the Code, and the use of Standard
TPD Definitions.
We were pleased to see that the Draft Code proposes a modification to the
Voluntary Code’s definition of AIM so that an individual who confirms they
want to keep their default cover is not excluded from the protections
afforded to AIMs. This is a positive change but means that the definition of
AIM in the Voluntary Code and Draft Code are different, which is not
desirable. It is also not clear to us if this was an intentional change as it is not
explained in the introductory notes to the Draft Code and there are other
provisions in the Draft Code (e.g. section 13.23) which are inconsistent with
this.
Despite the slightly broader definition of AIM, it is our view that it still may be
too easy for a member to fall out of the AIM definition in the Draft Code, and
in circumstances where a consumer has not made an active election in
relation to their insurance. For example, we do not believe it is appropriate
that members lose the protections offered by being an AIM simply because
an employer pays for their insurance.
As the next phase of this work, we also encourage the FSC to consider
standardising definitions of insurance in superannuation and to work with the
ISWG to achieve a consistent approach across the industry.
Code Coverage
We remain concerned that the effectiveness of the Draft Code will be
reduced due to the limited coverage of the FSC code across trustees.
While we welcome the decision by the FSC to consider a binding code for
superannuation trustees, the creation of a second code may also hinder the
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construction of a binding universal industry standard for all superannuation
trustees.
We are also concerned that the existence of two similar but not identical
codes with differing obligations for trustees and definitions will create
confusion among consumers.
We are particularly concerned by the watering down of certain consumer
protections in the Draft Code such as the requirements about communicating
with members when you are required to cancel their insurance cover. These
changes seem to go beyond what is necessary to establish a binding code,
or to implement the changes proposed in the Protecting Your Super Package
Bill 2018 (PYSP Bill).
Impact of legislative changes
The impact of the PYSP Bill on both codes may be significant, and you have
highlighted the clauses in the draft code that have been modified in
anticipation of the Bill passing. It is our view that the proposed changes go
beyond what is required to implement the changes, and that the Draft Code
unnecessarily reduces the requirements of the Voluntary Code.
We understand from the consultation meeting with the FSC on 10 December
2018 that the FSC intends to revert to the original wording in the Voluntary
Code, as the PYSP Bill has not yet passed. We assume this means that the
highlighted changes to sections 13.22-23 will not proceed, which we think is a
positive development.
Two codes for insurance in superannuation
We also have queries about other differences between the Draft Code and
Voluntary Code, which have not been highlighted; for example, as noted
above, the change to the AIM definition to broaden the class of members
who are included. It is not clear to us whether these kinds of differences
between the Codes will remain, and if they will, we are concerned about the
fragmentation between the two Codes. We would welcome further clarity
from the FSC about how it proposes that the two Codes will work alongside
each other. For example, will independent reviews of the Codes be
conducted together?
Other concerns
As you can appreciate, the extent to which the Life Code will determine how
trustees act is currently not clear on the face of the Draft Code. This issue is
exacerbated because a three-year period from the commencement of the
Draft Code is contemplated. Our preliminary review of Trustee transition plans
suggests that timelines and proposed steps to comply with the Code vary
widely across trustees.
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We would be particularly concerned if a trustee suggested to their members
that they complied with the Life Code when in fact they met only a limited
number of the Life Code's obligations. Trustees should not misrepresent their
level of compliance with the Life Code.
Given the transitional issues and the issues created by having multiple codes,
significant care needs to be taken in how the Life Code is represented to the
public so that consumers are not misled.
ASIC contributions to the Voluntary Code’s development in relation to
insurance in superannuation
We welcome this opportunity for feedback, however we remain concerned
that the Voluntary Code may not be sufficient to address issues of consumer
confidence in the offering of life insurance in superannuation. We will
continue to engage with the FSC and owners of the Voluntary Code to
improve the consumer experience of insurance in superannuation.
Working with APRA, we will watch the adoption and implementation of both
Codes to understand how they are impacting industry practice.
We are undertaking further work in relation to insurance in superannuation,
including visiting a number of trustees to understand how their
implementation of the Voluntary Code is progressing. It is likely ASIC’s further
work in relation to insurance in superannuation will have insights which we
expect will be considered as part of the further development of both Codes.
Chapter 3 – Code governance, sanctions and definitions
Chapter 3 of the Draft Code contains only minor amendments to the current
Life Code and we are yet to see what amendments you propose to make to
the Life CCC Charter. We urge the FSC to adopt the recommendations for
Code improvements that the Life CCC has already formally put forward (e.g.
changing the definition of ‘significant breach’), as well as to seriously consider
any further feedback the Life CCC has provided as part of the current
consultation on the Draft Code.
We agree with the Life CCC that it should have a greater range of sanctions at
its disposal. We would prefer to see a Life Code that is contractually
enforceable by consumers. In any event, it is critically important that the Life
CCC has sufficiently robust sanctions powers, including the power to refer
serious Code breaches to ASIC.
In general, the Code standards in Chapter 1 lack an indication of
consequences for non-compliance. For example, if an insurer’s staff or
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representatives do not comply with the Code provisions, what are the
consequences?
It will also be essential for the FSC to ensure that the Life CCC is adequately
resourced for the next iteration of the Code, especially given the proposed
expansion to cover superannuation trustees. An under-resourced Life CCC will
undermine the effectiveness and credibility of the Code as a whole.
Finally, if the FSC is working towards a code that could be approved by ASIC in
line with Regulatory Guide 183, then it is important that the issues outlined in this
letter and in our previous feedback are addressed.
We are likely to have further feedback to provide on specific provisions of the
Draft Code in due course, particularly once feedback from community
submissions on the Code are taken into account and a plain English re-write
has been done. In the meantime, we agree that this letter may be published
by the FSC on its website as part of the public consultation process on the
Code.

Yours sincerely

Emma Curtis
Senior Executive Leader, Insurers
Financial Services
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