12 January 2019
Mr Nick Kirwan
Senior Policy Manager
Financial Services Council
Level 24, 44 Market Street
Sydney NSW 2000
Email: policy@fsc.org.au

Dear Sir/Madam,
FSC Life Insurance Code of Practice
The Financial Planning Association (FPA) welcomes the opportunity to provide feedback on the
consultation paper: Life Insurance Code of Practice 2.0
We would welcome the opportunity to discuss the matters raised in our submission with you further. If
you have any queries, please do not hesitate to contact me on 02 9220 4544 or email me at
Ben.marshan@fpa.com.au

Yours sincerely

Benjamin Marshan
Head of Policy and Government Relations
Financial Planning Association of Australia 1
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The Financial Planning Association (FPA) has more than 13,000 members and affiliates of whom 10,000 are practising financial planners and 5,600 CFP professionals.
The FPA has taken a leadership role in the financial planning profession in Australia and globally:
•
Our first “policy pillar” is to act in the public interest at all times.
•
In 2009 we announced a remuneration policy banning all commissions and conflicted remuneration on investments and superannuation for our members
– years ahead of FOFA.
•
We have an independent conduct review panel, Chaired by Mark Vincent, dealing with investigations and complaints against our members for breaches
of our professional rules.
•
The first financial planning professional body in the world to have a full suite of professional regulations incorporating a set of ethical principles, practice
standards and professional conduct rules that explain and underpin professional financial planning practices. This is being exported to 24 member
countries and the 150,000 CFP practitioners that make up the FPSB globally.
•
We have built a curriculum with 17 Australian Universities for degrees in financial planning. As at the 1st July 2013 all new members of the FPA will be
required to hold, or working toward, as a minimum, an approved undergraduate degree.
•
CFP certification is the pre-eminent certification in financial planning globally. The educational requirements and standards to attain CFP standing are
equal to other professional bodies, eg CPA Australia.
•
We are recognised as a professional body by the Tax Practitioners Board.
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SALES – Section 4
Question 3 The Consultation Draft Code introduces additional protections to ensure that people are not pressured
into taking out life insurance they do not want. Do these go far enough and, if not, what further
protections are needed?
The Consultation Draft Code has a placeholder for cold calling (at section 4.3A), which is already
subject to legal restrictions – see section 992A of the Corporations Act 2001 (Cth) commonly known
as the “anti-hawking provisions”. What further restrictions, if any, should apply to outbound unsolicited
calls?
FPA Response
The FPA is comfortable with the proposed additional protections for life insurance product consumers.
Similarly, we believe the proposed restrictions at section 4.3A for outbound unsolicited calls are
adequate. However, we believe there should be an added statement that clearly states that the
insurer should ask the consumer if they wish to be added to a ‘No Contact/ No call’ register.

OTHER ISSUES
Vulnerable Consumers
It is impossible to prescribe a rule that requires virtually no interpretation that applies to the broad
range of situations involving vulnerable members. We recommend that instead the Code:
•
•

sets a standard of behaviour for trustees in respect of vulnerable consumers; and
includes guidance which provides examples of how the standard applies in different
situations.

Variations to our standard terms and conditions
It is apparent that there is consistent effort to keep consumers informed about their rights. As such,
we suggest the following addition at paragraph 3.5A to further enhance transparency:
“If we do this, we will inform you of your privacy rights, then ask you to agree to the changes”
We believe informing the consumer of their privacy rights before investigating their health, will make
consumers more comfortable disclosing their health and personal circumstances.
Further, the FPA Life Insurance Advice Guide also outline the importance of managing expectations
during the engagement of a consumer. We suggest this section (3.5A) also provides an opportunity
for the insurer to discuss the consequences of non-disclosure (health, family health history, etc.) to
the consumer.
Similarly at paragraph 8.10 d) states:
“You can ask us for a copy of the report which we will send to you, or to your doctor if we think that is
more appropriate”
The statement indicates that a consumer must’ve been aware of their right in order to invoke it. We
believe this phrase contradicts the principle of transparency & consumer-friendly that the code is
establishing. Therefore, the code should move the responsibility of informing the consumer their right
to ask for a report to the insurer rather than upon request of the client.
Dealing with ‘inappropriate sales’
A further example of where the Code can be strengthened is in paragraph 4.13. While we see
paragraph 4.13 as a positive, we would again note that there is a perspective that life insurance
products are only sold rather than advised on. When considering inappropriate sales, we would
highlight the following:
-

-

-

“sold inappropriately” isn’t defined. When is insurance sold inappropriately? Standards will
differ depending on whether the “sale” is advised or non-advised. This standard therefore
needs to be developed, otherwise it is too subjective.
This has the result of the potential for undue emphasis on the manner in which insurance is
sold rather than the outcome. There is a need to make clear that “sold inappropriately” ought
to cover more than the manner in which the sale was achieved; it should also cover the
appropriateness of the product for the client, and in the case of non-advised sales the best
interest duty does not need to be satisfied.
We recommend it should be spelt out in the Code to consumers that one of the benefits of
getting advice from a financial planner is that advice must be in the consumers’ best interest
including examples.

Possible solutions include:
-

non-advised sales; and, in the case of advised sales, dealing in the product other than by the
provider of the advice – A product is sold inappropriately if no reasonable person with the
knowledge and skills expected of the relevant specialist2 who facilitated the sale of the
product would believe the product is appropriate to the particular consumer in their particular
circumstances that are known (or should reasonably have been known) to the specialist.

The relevant specialist must take reasonable steps to ensure that they do not facilitate the
inappropriate sale of products.
-

advised sales – The provider of the advice3 must act in the best interests of the client in
relation to advice on and dealing in a product. The provider of the advice must only provide
the advice to the client or deal in the product if it would be reasonable to conclude that the
advice or dealing (as applicable) is appropriate to the client, had the provider of the advice
satisfied the duty to act in the best interests of the client.

The provider of the advice must take reasonable steps to ensure that they act in the best interests of
the client.
In addition, a manager responsible for advice about (or the sale of) a product by others must take
reasonable steps to ensure that that the advice or sale is appropriate.
Product Disclosure Statements
In line with our past submission to the PJC inquiry into life insurance, while financial advice providers
must consider the appropriateness of a financial product recommended to their client under the best
interest duty, there is no current requirement on product manufacturers to openly disclose the
intended consumers their products are designed for, and in what kinds of markets the products are
expected to perform. Further, the current legal and regulatory settings only allow ASIC to intervene in
the product market when there has been a product failure, even if there are concerns before a product
has failed which could have led ASIC to intervene and stop consumer loss from occurring.
Based on this, the FPA is calling for legislation to be implemented to allow ASIC to set clear
disclosure standards for consumers, to be included in the product disclosure statement, which:
•
•
•
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clearly set out the intended consumers a product is designed for;
clearly set out what the performance expectations of the product is designed to achieve and
in what sort of market conditions; and
clearly set out which market conditions the product is not expected to perform positively in
and would put consumers at risk of product failure.

in the case, such as a digital sales platform, where the product is not sold directly by a natural person,
the relevant specialist is the responsible managers (jointly and severally).
3 in the case, such as a digital advice platform, where the advice is given other than directly by a natural
person, the provider of the advice is the responsible managers (jointly and severally).

Strength of the Code
While we understand the benefits of implementing an FSC member standard, we would caution that
this does not guarantee that all life companies will be subject to the Code. If the FSC and its members
truly believe in the benefits of this Code framework, we would encourage the FSC to apply for the
Code to become a Statutory Code through application to ASIC, and a requirement that all life
companies be subject to these additional consumer protections.
We also do not believe the penalties contained in the section pertaining to Sanctions are robust
enough. Where life companies are found to be in breach of the Code in a manner which has affected
policy holders from applying, during the underwriting process, the setting and payment of premiums
and claims handling process and has resulted in a detrimental outcome, the Life Code Compliance
Committee must have the powers to ensure consumers are made whole and appropriately
compensated for such breaches.
Given the size and scale of life company operations and resources we also do not agree with the
provision in paragraph 25.8 assuming the Code is actually designed to set standards higher than
minimum legal obligations. This inclusion also suggests that decisions by the Life Code Compliance
Committee for breaches of the Code are not enforceable in all instances which appears to undermine
the whole purpose of subscribing to higher standards.
Further on this point, we would expect that where a regulator has identified regulatory breaches of a
life companies operations these would be required to be reported to the Life Code Compliance
Committee by the subscribing life company for consideration of additional sanctions including removal
from the Code and FSC.

