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Dear Sir/Madam,
Thank you for the opportunity to provide input into the draft revisions to the Life Insurance
Code of Practice (the Code).
2018 was certainly a challenging year for those in the Life Insurance industry. Several high
profile inquiries have raised challenging and damning questions in relation to the
administration, oversight and regulation of the industry.
Maurice Blackburn submits that it would be prudent for the FSC, as the peak body for the
industry, to ensure that any future iteration of the Code pre-empts, then adequately reflects
the likely outcomes of these inquiries. Failure to do so would merely mean that the revised
Code will continue to fall short of community and governance expectations.
To this end, Maurice Blackburn focuses its input into the revised draft of the Code around the
outputs of two inquiries:
i.
ii.

The Joint Parliamentary Committee on Corporations and Financial Services’ Inquiry
into the life insurance industry1, and
The Royal Commission into Misconduct in the Banking, Superannuation and
Financial Services Industry2

In the following pages, we present a number of core themes and recommendations from
these inquiries, which we believe should be incorporated into the revised draft of the Code.
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https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/LifeInsurance
Specifically the Policy questions highlighted by the Royal Commission in relation to Round 6 of the Public Hearings:
https://financialservices.royalcommission.gov.au/public-hearings/Pages/round-6-hearings.aspx
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The introductory paragraphs attached to the Consultation Draft of the Code state that:
“None of this redrafting is intended to change the policy intent”.
We find this astonishing. If ever there was a time for an industry Code of Practice to seriously
review its policy intent, it would be this Code at this time.
i.

The Joint Parliamentary Committee on Corporations and Financial Services
(PJC) Inquiry into the life insurance industry

The PJC made a number of significant recommendations relating to directions in which the
Life Insurance Industry should be heading, in order to meet community expectations. These
recommendations were listed under several headings. These include:

Consumer Protections:
Recommendations 3.1 and 3.2 note that a number of consumer protections which apply to
the wider banking and financial services industries do not apply to the insurance industry.
The Committee recommended that these exemptions (such as exemptions for unfair contract
terms on insurance contracts) be removed.
There is no mention of this in the revised version of the Code. It would be useful if the FSC
showed industry leadership by proactively enshrining such consumer protections in the
Code.
Similarly, recommendation 3.4 suggests that the government's proposed Banking Executive
Accountability Regime (BEAR), financial product design and distribution obligations, and
financial product intervention powers for ASIC, should apply to life insurance and life
insurers. This is not reflected in the revised draft of the Code.
Recommendation 3.7 – that ASIC conduct random audits of 20 per cent of the life insurance
adviser population over a three year period – indicates that the PJC sees a far greater role
for ASIC than that reflected in the current and revised versions of the Code.

Codes of Practice:
In recommendation 4.1, the PJC is looking for the implementation of a co-regulatory
approach across the financial service sector. Maurice Blackburn has consistently argued that
the Code needs external enforceability and regulatory approval (as is the case for the ASIC
approved Banking Code of Practice3). This is reflected in the PJC’s recommendation 4.2.
That the proposed revisions to the Code do not anticipate this is, in our view, short sighted.
Recommendation 4.3 suggests that the Code should apply to all relevant industry
participants, without exemptions. There is no suggestion in the redraft that FSC is moving in
this direction.
The PJC further suggests the amalgamation of the two current voluntary codes, prior to
seeking ASIC approval. Whilst the revised version attempts to amalgamate the current FSC
Code with the Insurance in Superannuation Voluntary Code of Practice, it will only apply to
3

https://asic.gov.au/about-asic/news-centre/find-a-media-release/2018-releases/18-223mr-asic-approves-the-banking-code-ofpractice/
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the limited number of fund trustees who are FSC members and therefore does not meet the
PJC’s recommendation.
Indeed, we would suggest that a Code that applies to a limited number of industry
participants will cause confusion among consumers who will be subject to inconsistent
standards depending upon whether their fund trustee and/or their insurer is bound by that
Code.
Perhaps to satisfy the PJC’s requirements in relation to Code governance, FSC could
consider adding a clause to section 24 of the Code which spells out to the reader the steps
that FSC, and/or the Life Code Compliance Committee is taking to bring the industry in line
with community, regulatory and parliamentary expectations.

Approved Product Lists:
Recommendations 6.1 and 6.2 relate to Approved Product Lists (APLs), and the need to
ensure that appropriate transparency and balance are features of the rules governing APLs.
These recommendations also note the need to ensure that regulators have the capacity to
audit against relevant anti-competitive laws.
Maurice Blackburn has long argued that the practice of providing vertically integrated advice
- whereby advisers recommend financial products (including life risk insurance) of entities to
which they are associated, to the exclusion of more suitable non-affiliated products - is
widespread in the industry.
The Australian Lawyers Alliance (ALA), in their submission to the RC on vertically integrated
sales models and policy churning, noted that:
Vertically integrated sales models have had devastating results for insureds, who
are subjected to new disclosure obligations each time they buy a new policy. That
increases the risk of having their eventual disability or death claim declined by the
insurer due to non-disclosure.4

Maurice Blackburn believes that the specific requirements of Recommendation 6.1 of
the PJC report should be enshrined in either legislation or regulation. This would
provide a mechanism for determining compliance with the best interest test
established by FOFA.
This is in line with the findings of the Productivity Commission, in their 2018
investigation of Competition in the Australian Financial System. Recommendation
10.3 reads:
Australian Financial Service Licensees should disclose to ASIC (for each
broad class of financial product):
 the number of products on their approved product list (APL)
 the proportion of in-house products on their APL
 the proportion of products recommended that are in-house
 the proportion of products recommended that are off-APL
ASIC should publish this information annually.
4

https://www.lawyersalliance.com.au/documents/item/1360 (p.17)
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ASIC should also conduct selected audits of the information received to
facilitate assessment of the effectiveness of advisers in meeting clients’ best
interests.5
We note that there is no reference to Approved Product Lists in the revised Code. We see
this as an oversight. A passive response is inappropriate given the industry’s poor track
record of self-regulation and its manifest commercial interest in continuing to sell in-house
products.

Access to Medical Information:
Maurice Blackburn notes that the proposed adjustments to section 8.6A of the Code are a
good reflection of the requirements of the PJC’s recommendation 8.1, which reads:
The committee recommends that:
 the Financial Services Council and the Royal Australian College of General
Practitioners collaborate to prepare and implement agreed protocols for
requesting and providing medical information;
 the Financial Services Council develop a uniform authorisation form for access
to medical information at the time of application and at the time of claim that
must be used by all of its members;
 this uniform authorisation form explain to consumers/policyholders in clear and
simple language how information will be stored and used by third parties; and
 a consumer/policyholder should be able to use the same uniform authorisation
form between different life insurers and different life insurance products.
We note that the proposed adjustments to section 8.6A of the Code are in line with
Recommendation 8.5, which specifically recommends that the Code be updated in line with
the PJC’s recommendations.
We note that a core theme expressed in the PJC’s recommendations is “relevance” –
restricting insurers to the use of only relevant medical information in the application process
and the claims making process.
Maurice Blackburn has significant concerns about the use of unrelated medical information in
contributing to decisions by insurers in relation to whether they accept an application for
insurance, or accept a claim. Specifically, we have significant concerns about how unrelated
mental health records are being used to deny access to insurance, or deny claims.
We believe that the Code must contain a strong condemnation of any practice which enables
FSC’s members to continue the practice of using irrelevant medical information – especially
mental health information – in their decision making processes.

Claims Handling:
Recommendation 10.3 refers to the need for definitions in life insurance policies to be
regularly updated, standardised across insurance types, expressed in plain language and
clearly show which conditions are covered by the policy. Recommendation 10.4 specifically
recommends that the Code be updated to reflect the above.
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https://www.pc.gov.au/inquiries/completed/financial-system/report/financial-system-overview.pdf (p.48)
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Maurice Blackburn is concerned that the proposed adjustments to the Code do not, in any
practical and prescriptive way, address this recommendation.
Those existing sections of the Code which refer to the use of definitions by insurers6 remain
unchanged by the proposed amendments.
We urge the FSC to revisit the considered findings of the PJC in relation to definitions, and
ensure that the proposed changes to the Code would satisfy their recommendations.

ii.

The Royal Commission into Misconduct in the Banking, Superannuation and
Financial Services Industry

The Royal Commission into Misconduct in the Banking, Superannuation and Financial
Services Industry (the RC) devoted significant time to its exploration of the insurance
industry.
Unfortunately, the outcomes of Round 6 of the Public Hearings – the round dealing
specifically with insurances – were not included in the interim report released by the RC.
We can, however, glean several key themes from the RC’s document ‘Policy Questions
Arising from Module 6’7
Maurice Blackburn submits that it would be useful for FSC to ensure that the core issues
uncovered by the RC are reflected in the proposed revisions to the Code.
In the table below, we have noted a number of the questions raised by the RC, then provided
a commentary on how this could/should be incorporated into the adjustments to the Code.

Policy Question Identified by
the Royal Commission

Response

Question 1:
Is the current regulatory regime
adequate to minimise consumer
detriment?

That the RC has asked this question indicates that the
capacity for existing regulatory arrangements to
minimise customer detriment must be questionable at
best. Maurice Blackburn has long argued that the Code
needs to be enforceable and subject to regulatory
approval/oversight. Until this happens, the current
regulatory regime will never be adequate to minimise
consumer detriment. FSC should be preparing the Code
now for what will undoubtedly emerge as a fundamental
recommendation of the RC.
As discussed earlier, Recommendations 3.1 and 3.2 of
the PJC report note that a number of consumer
protections which apply to the wider banking and
financial services industries do not apply to the
insurance industry. We agree with the Committee’s
recommends that these exemptions (such as
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See for example sections 3.2, 8.20, 14.3, 14.11 to 14.16, Appendix 1 of the Code
https://financialservices.royalcommission.gov.au/public-hearings/Documents/Round-6-closing-submissions/policy-questionsarising-from-module-6.pdf
7

Page 5

exemptions for unfair contract terms on insurance
contracts) be removed.
Maurice Blackburn submits that the draft amendments to
the Code should better reflect impending regulatory
change.
In addition, we note that clause 12.9 of the Code gives
insurers a number of avenues through which to avoid
their commitments under the Code. To give the Code
sufficient weight, we suggest that it should state clearly
under the heading ‘Legal Status of the Code’ that it
prevails over the terms of any relevant insurance
contract or fund rules to the extent of any
inconsistency. We believe that there is little value in a
Code of Practice which contains terms that an FSC
member can simply contract out of.
Question 3:
Should the requirements of the
Life Insurance Code of Practice
in relation to updating medical
definitions be extended to
products other than on-sale
products?

That the RC has asked this question would indicate that
they are of the view that such an extension should be
made. We would support this.
There is currently no legal obligation on insurance
providers to update/upgrade existing/legacy policy
provisions to match on-sale products.
As the Australian Lawyers Alliance (ALA) notes in its
response to the policy questions arising from module 68:
“Such upgrades will only occur where the insurer makes
a commercial decision to do so, typically due to bad
publicity as with the CommInsure heart attack scenario,
but also in response to pressure from financial advisers
(receiving trailing commissions from the prior sale of the
insurer’s outdated policy) who would be compelled to
advise insured clients of their inferior product if such
upgrades did not occur.”
The acceptance of Recommendation 10.3 of the PJC
report would alleviate this.
In the meantime, Maurice Blackburn submits that the
FSC should show leadership by amending the Code
such that requirements relating to updating medical
definitions be extended to products other than on-sale
products.

Question 6:
Is there scope for insurers to
make greater use of standardised
definitions of key terms in
insurance contracts?

8

That the RC has asked this question would indicate that
this may be a feature of the recommendations in their
final report. FSC should consider whether their
recommended adjustments to the Code in relation to
standardised definitions are likely to satisfy the
requirements of the RC.

https://www.lawyersalliance.com.au/documents/item/1360 (p.7)
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Question 8:
Should monetary benefits given
in relation to life risk insurance
products remain exempt from the
ban on conflicted remuneration in
Division 4 of Part 7.7A of the
Corporations Act 2001 (Cth)?

Maurice Blackburn is concerned that the proposed
changes to section 4.2 of the Code do not adequately
address the shocking findings of the RC in relation to
sales motivated by conflicted remuneration.

Question 9:
Is banning conflicted
remuneration sufficient to ensure
that sales representatives do not
use inappropriate sales tactics
when selling financial products?

The Corporations Amendment (Life Insurance
Remuneration Arrangements) Act 2017 has provided a
first step in legislating caps on life insurance
commissions (from 2020).

Failure by FSC to adequately address the issue in the
Code will undoubtedly lead to the removal of the
exemption of risk insurance products from the relevant
section of the Corporations Act.

Whilst this is positive, and will go some way to
addressing the issues associated with policy churning, it
does not address the other drivers of inappropriate sales
techniques by insurers and their sales representatives.
For example, it does not address the vertical integration
issues discussed earlier, and the inherently conflicted
nature of APLs.
With the recommendations and final report of the RC still
pending, perhaps FSC should consider whether the
proposed amendments to section 4 of the Code go far
enough in their attempts to eliminate non-consumerfocused motivations for sales – including conflicted
remuneration in all its forms.

Question 10:
Should the direct sale of
insurance via outbound
telephone calls be banned?

Similar to the above, FSC should consider proactively
developing alternative wordings of clause 4.3A of the
Code, to implement once the recommendations of the
RC are known.

Question 19:
Should life insurers be prevented
from denying claims based on the
existence of a pre-existing
condition that is unrelated to the
condition that is the basis for the
claim?

As the ALA notes in its submission to the RC:
“Too often we see policies avoided on the basis of
alleged non-disclosure/misrepresentation following
trawling by insurers of a claimant’s medical history, and
often on the basis of a reference to depression or anxiety
that resolved before the policy commenced”. 9
None of the proposed adjustments to the Code
adequately address this issue.
The existing clauses in the Code relating to pre-existing
conditions only refer to the need for insurers to
communicate these with the purchaser. None of the
adjustments would satisfy a RC recommendation to
prevent the denial of a claim due to an unrelated preexisting condition.

9

Ibid, p.22
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Maurice Blackburn notes Recommendation 10.6 of the
PJC’s inquiry:
Recommendation 10.6
The committee recommends that the Financial Services
Council's Life Insurance Code of Practice include explicit
commitments that:
 where a pre-existing condition is to be used by an
insurer as the basis for denying a claim or
avoiding a contract a direct medical connection
between the prognosis of a pre-existing
diagnosed condition and the claim must be
established; and
 the statistical and actuarial evidence and any
other material used to establish a pre-existing
condition, as well as a written summary of the
evidence in simple and plain language, be
provided by the life insurer to the
consumer/policyholder on request.
We do not believe that the proposed changes to the
Code explicitly include these commitments. We therefore
do not believe the proposed changes would satisfy this
probable finding of the RC.
Question 20:
Should life insurers who seek out
medical information for claims
handling purposes be required to
limit that information to
information that is relevant to the
claimed condition?

As mentioned earlier, Maurice Blackburn has significant
concerns about the use of unrelated medical information
in contributing to decisions by insurers in relation to
whether they accept an application for insurance, or
accept a claim. Specifically, we have significant
concerns about how unrelated mental health records are
being used to deny access to insurance, or deny claims.
We believe that the Code must contain a strong
condemnation of any practice which enables FSC’s
members to continue the practice of using irrelevant
medical information – especially mental health
information – in their processes for avoiding claims.

Question 21:
Should life insurers be prevented
from engaging in surveillance of
an insured who has a diagnosed
mental health condition or who is
making a claim based on a
mental health condition?

Maurice Blackburn notes the specific wording of
Recommendation 10.7 of the PJC report:
“The committee recommends that after consultation with
relevant medical professionals independent of the life
insurance industry and mental health advocacy groups,
the Financial Services Council establish a mandatory
and enforceable Code of Practice for its members, or a
dedicated part of its existing Code of Practice,
specifically in relation to mental health life insurance
claims and related issues.”
The proposed adjustments to clause 8.12 of the Code
fall short of satisfying this policy issue identified by the
RC, and the PJC recommendation referred to above. It
does not, for example, address the standard to be
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applied for deploying covert surveillance to claimants
suffering from psychological illness.
Maurice Blackburn supports the ALA’s submission to the
RC as to the standard that ought to apply10, which, we
believe, should be incorporated in to the Code.
Question 24:
Should group life insurance
policies offered to MySuper
members be permitted to use a
definition of “total and permanent
incapacity” that derogates from
the definition of “permanent
incapacity” contained in
regulation 1.03C of the
Superannuation Industry
(Supervision) Regulations 1994
(Cth)?
Question 29:
Is there any reason why unfair
contract terms protections should
not be applied to insurance
contracts in the manner proposed
in “Extending Unfair Contract
Terms Protections to Insurance
Contracts”, published by the
Australian Government in June
2018?

Regardless of whether this becomes a recommendation
of the RC, a clause to his effect should be inserted
between clauses 14.11 and 14.16 of the Code.

Question 33:
Should the Life Insurance Code
of Practice and the General
Insurance Code of Practice apply
to all insurers in respect of the
relevant categories of business?

Policy questions 33 and 34 seem to reflect a belief that
failure to uphold the requirements of the Code should
equate to a breach of financial services laws. The
underlying message here is that that the Codes, as they
stand, currently lack the clout to have any real impact on
the behaviours of insurers – a theme borne out through
the public hearings of the RC.

Question 34:
Should a failure to comply with
the General Insurance Code of
Practice or the Life Insurance
Code of Practice constitute a
failure to comply with financial
services laws (for the purpose of
section 912A of the Corporations
Act 2001 (Cth)); or a failure to
comply with an Act (for example,
the Corporations Act 2001 (Cth)
or the Insurance Contracts Act
1984 (Cth))?

Maurice Blackburn suggests that it would be safe for
FSC to assume that the current exemption for insurance
contracts from unfair contract terms legislation will be
removed in the foreseeable future.
FSC should give consideration as to how the resultant
changes in required behaviours should be embedded in
the Code, as part of the current revisions.

Maurice Blackburn agrees with ASIC’s statement that:
“At present, there are significant weaknesses in the
Code, including in its monitoring and enforcement
arrangements, that limit its potential effectiveness.
Industry codes work best if they have full coverage
across the industry. One way to achieve this is to make
Code membership mandatory. ASIC cannot mandate a
code or force industry sectors to submit a code for
approval”.11
Maurice Blackburn also agrees with ALA’s statement
that:
“…there should be legal consequences for code

10
11

https://www.lawyersalliance.com.au/documents/item/1360 (p.26)
ASIC Report 591: Insurance in superannuation, September 2018.
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breached beyond any sanctions of an appointed code
administrator who may impose for example a
requirement for the insurer to publish its breach. If codes
are to be effective and credible regulatory instruments
insurers should be contractually and statutorily bound by
their provisions”. 12
Maurice Blackburn submits that FSC needs to consider
how the current changes can be structured to give the
Code the ‘teeth’ it needs to be effective.

Other Relevant Inquiry Recommendations:
It is also worth noting that other inquiries during 2018 highlighted to need for far greater
rigidity in the oversight and regulation of the Life Insurance industry.
The final report of the Senate Community Affairs References Committee’s inquiry into the My
Health Record System13 made the following recommendation:
Recommendation 7
The committee recommends that the Australian Government amend the My Health
Records Act 2012 and the Healthcare Identifiers Act 2010 to ensure that it is clear
that an individual's My Health Record cannot be accessed for employment or
insurance purposes.
The final report of the Parliamentary Joint Committee on Corporations and Financial Services
inquiry into options for greater involvement by private sector life insurers in worker
rehabilitation.14
Recommendation 3
The committee recommends that the government and the life insurance industry
implement the committee's recommendations from its report on the life insurance
industry.
and
Recommendation 5
The committee recommends that the government not proceed with the Financial
Services Council's proposal.
Both of the above examples demonstrate that community and regulatory trust in the life
insurance industry appears to be low. It is beholden on the FSC, as the peak representative
body for the life insurance industry (and some fund trustees), to show appropriate leadership
in turning this around.
On page one of the revised Code, FSC notes that one of the core reasons for having a Code
of Practice in place is to:
“Give you confidence that you can trust the life insurance industry”.
Inquiry after inquiry over 2018 has shown quite clearly that this is not the case.
12
13
14

https://www.lawyersalliance.com.au/documents/item/1360 (p.34)
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/MyHealthRecordsystem
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/Rehabilitation
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The draft revisions to the Code are an inadequate response to this dearth in consumer
confidence. FSC should revise its recommended changes to the Code to ensure that they:
 Reflect the recommendations, or likely recommendations of influential inquiries,
 Lead a change process which will deliver a more consumer-centric industry and
Code, and
 Commence the process for having the Code externally enforceable, with real
consequences for breaches.
Should you wish to discuss any of the matters raised above in further detail, please do not
hesitate in making contact via kshaw@mauriceblackburn.com.au, or 03 9605 2792.
Yours faithfully,

Kim Shaw
Principal
Maurice Blackburn
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